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Art.20 Universal Declaration of Human Rights

(1) Everyone has the right to freedom of peaceful assembly and association.
(2) No one may be compelled to belong to an association.

Article 23

(1) Everyone has the right to work, to free choice of employment, to just and
favourable conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equal work.
(3) Everyone who works has the right to just and favourable remuneration ensuring
for himself and his family an existence worthy of human dignity, and supplemented,
if necessary, by other means of social protection.

(4) Everyone has the right to form and to join trade unions for the protection of his
interests.

Art.8 of the International Covenant on Economic Social and Cultural
Rights

1. The States Parties to the present Covenant undertake to ensure:

(a) The right of everyone to form trade unions and join the trade union of his choice,
subject only to the rules of the organisation concerned, for the promotion and
protection of his economic and social interests. No restrictions may be placed on
the exercise of this right other than those prescribed by law and which are
necessary in a democratic society in the interests of national security or public
order or for the protection of the rights and freedoms of others;

(b) the right of trade unions to establish national federations or confederations and
the right of the latter to form or join international trade union organisations;



(c) the right of trade unions to function freely subject to no limitations other than
those prescribed by law and which are necessary in a democratic society in the
interests of national security or public order or for the protection of the rights
and freedoms of others;

(d) the right to strike, provided that it is exercised in conformity with the laws of the
particular country;

2. This article shall not prevent the imposition of lawful restrictions on the exercise of
these rights by members of the armed forces or of the police or of the administration of the
State.

3. Nothing in this article shall authorise States Parties to the International Labour
Organisation Convention of 1948 concerning Freedom of Association and Protection of
the Right to Organise to take legislative measures which would prejudice, or apply the
law in such a manner as would prejudice, the guarantees provided for in that Convention.

Art.22 International Covenant on Civil and Political rights

1. Everyone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are
prescribed by law and which are necessary in a democratic society in the interests of
national security or public safety, public order (ordre public), the protection of public
health or morals or the protection of the rights and freedoms of others. This article shall
not prevent the imposition of lawful restrictions on members of the armed forces and of
the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the International Labour
Organisation Convention of 1948 concerning Freedom of Association and Protection
of the Right to Organize to take legislative measures which would prejudice, or to apply
the law in such a manner as to prejudice, the guarantees provided for in that
Convention.

ILO Convention 87

Preamble

The General Conference of the International Labour Organisation,

Having been convened at San Francisco by the Governing Body of the International
Labour Office, and having met in its Thirty-first Session on 17 June 1948;

Having decided to adopt, in the form of a Convention, certain proposals concerning
freedom of association and protection of the right to organise, which is the seventh item
on the agenda of the session;

Considering that the Preamble to the Constitution of the International Labour
Organisation declares "recognition of the principle of freedom of association" to be a
means of improving conditions of labour and of establishing peace;

Considering that the Declaration of Philadelphia reaffirms that " freedom of expression
and of association are essential to sustained progress";



Considering that the International Labour Conference, at its Thirtieth Session,
unanimously adopted the principles which should form the basis for international
regulation;

Considering that the General Assembly of the United Nations, at its Second Session,
endorsed these principles and requested the International Labour Organisation to
continue every effort in order that it may be possible to adopt one or several
international Conventions;

adopts this ninth day of July of the year one thousand nine hundred and forty-eight the
following Convention, which may be cited as the Freedom of Association and Protection
of the Right to Organise Convention, 1948:

PART I. FREEDOM OF ASSOCIATION

Article 1

Each Member of the International Labour Organisation for which this Convention is
in force undertakes to give effect to the following provisions.

Article 2

Workers and employers, without distinction whatsoever, shall have the right to
establish and, subject only to the rules of the organisation concerned, to join
organisations of their own choosing without previous authorisation.

Article 3

1. Workers' and employers' organisations shall have the right to draw up their
constitutions and rules, to elect their representatives in full freedom, to organise their
administration and activities and to formulate their programmes.

2. The public authorities shall refrain from any interference which would restrict this
right or impede the lawful exercise thereof.

Article 4
Workers' and employers' organisations shall not be liable to be dissolved or suspended
by administrative authority.

Article 5
Workers' and employers' organisations shall have the right to establish and join
federations and confederations and any such organisation, federation or confederation
shall have the right to affiliate with international organisations of workers and
employers.

Article 6
The provisions of Articles 2, 3 and 4 hereof apply to federations and confederations of
workers' and employers' organisations.

Article 7

The acquisition of legal personality by workers' and employers' organisations,
federations and confederations shall not be made subject to conditions of such a
character as to restrict the application of the provisions of Articles 2, 3 and 4 hereof.

Article 8

1. In exercising the rights provided for in this Convention workers and employers and
their respective organisations, like other persons or organised collectivities, shall respect
the law of the land.

2. The law of the land shall not be such as to impair, nor shall it be so applied as to
impair, the guarantees provided for in this Convention.
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Article 9

1. The extent to which the guarantees provided for in this Convention shall apply to the
armed forces and the police shall be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the
Constitution of the International Labour Organisation the ratification of this
Convention by any Member shall not be deemed to affect any existing law, award,
custom or agreement in virtue of which members of the armed forces or the police enjoy
any right guaranteed by this Convention.

Article 10
In this Convention the term organisation means any organisation of workers or of
employers for furthering and defending the interests of workers or of employers.

PART II. PROTECTION OF THE RIGHT TO ORGANISE

Article 11

Each Member of the International Labour Organisation for which this Convention is
in force undertakes to take all necessary and appropriate measures to ensure that
workers and employers may exercise freely the right to organise.

PART II1. MISCELLANEOUS PROVISIONS

Article 12

1.In respect of the territories referred to in Article 35 of the Constitution of the
International Labour Organisation as amended by the Constitution of the International
Labour Organisation Instrument of Amendment 1946, other than the territories
referred to in paragraphs 4 and 5 of the said article as so amended, each Member of the
Organisation which ratifies this Convention shall communicate to the Director-
General of the International Labour Office with or as soon as possible after its
ratification a declaration stating:

(a) the territories in respect of which it undertakes that the provisions of the Convention
shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention
shall be applied subject to modifications, together with details of the said modifications;
(c) the territories in respect of which the Convention is inapplicable and in such cases
the grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this
Article shall be deemed to be an integral part of the ratification and shall have the force
of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part
any reservations made in its original declaration in virtue of subparagraphs (b), (c) or
(d) of paragraph 1 of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation
in accordance with the provisions of Article 16, communicate to the Director-General
a declaration modifying in any other respect the terms of any former declaration and
stating the present position in respect of such territories as it may specify.

Article 13

1. Where the subject-matter of this Convention is within the self-governing powers of
any non-metropolitan territory, the Member responsible for the international relations
of that territory may, in agreement with the government of the territory, communicate



to the Director-General of the International Labour Office a declaration accepting on
behalf of the territory the obligations of this Convention.

2. A declaration accepting the obligations of this Convention may be communicated to
the Director-General of the International Labour Office:

(a) by two or more Members of the Organisation in respect of any territory which is
under their joint authority; or

(b) by any international authority responsible for the administration of any territory,
in virtue of the Charter of the United Nations or otherwise, in respect of any such
territory.

3. Declarations communicated to the Director-General of the International Labour
Office in accordance with the preceding paragraphs of this Article shall indicate
whether the provisions of the Convention will be applied in the territory concerned
without modification or subject to modifications; when the declaration indicates that
the provisions of the Convention will be applied subject to modifications it shall give
details of the said modifications.

4. The Member, Members or international authority concerned may at any time by a
subsequent declaration renounce in whole or in part the right to have recourse to any
modification indicated in any former declaration.

5. The Member, Members or international authority concerned may, at any time at
which this Convention is subject to denunciation in accordance with the provisions of
Article 16, communicate to the Director-General a declaration modifying in any other
respect the terms of any former declaration and stating the present position in respect
of the application of the Convention.

PART 1V. FINAL PROVISIONS

Article 14

The formal ratifications of this Convention shall be communicated to the Director-
General of the International Labour Office for registration.

Article 15

1. This Convention shall be binding only upon those Members of the International
Labour Organisation whose ratifications have been registered with the Director-
General.

2. 1t shall come into force twelve months after the date on which the ratifications of two
Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months
after the date on which its ratifications has been registered.

Article 16

1. A Member which has ratified this Convention may denounce it after the expiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for
registration. Such denunciation shall not take effect until one year after the date on
which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided for in this Article, will be bound
for another period of ten years and, thereafter, may denounce this Convention at the
expiration of each period of ten years under the terms provided for in this Article.

Article 17



1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organisation of the registration of all ratifications,
declarations and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of the second
ratification communicated to him, the Director-General shall draw the attention of the
Members of the Organisation to the date upon which the Convention will come into
force.

Article 18

The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations for registration in accordance with Article
102 of the Charter of the United Nations full particulars of all ratifications, declarations
and acts of denunciation registered by him in accordance with the provisions of the
preceding articles.

Article 19

At such times as it may consider necessary the Governing Body of the International
Labour Office shall present to the General Conference a report on the working of this
Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Article 20

1. Should the Conference adopt a new Convention revising this Convention in whole
or in part, then, unless the new Convention otherwise provides:

(a) the ratification by a Member of the new revising Convention shall ipso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of
Article 16 above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Convention
shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 21
The English and French versions of the text of this Convention are equally
authoritative.
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Preamble
The General Conference of the International Labour Organisation,
Having been convened at Geneva by the Governing Body of the International Labour
Office, and having met in its Thirty-second Session on 8 June 1949, and
Having decided upon the adoption of certain proposals concerning the application of
the principles of the right to organise and to bargain collectively, which is the fourth
item on the agenda of the session, and
Having determined that these proposals shall take the form of an international
Convention,
adopts this first day of July of the year one thousand nine hundred and forty-nine the
following Convention, which may be cited as the Right to Organise and Collective
Bargaining Convention, 1949:

Article 1



1. Workers shall enjoy adequate protection against acts of anti-union discrimination in
respect of their employment.

2. Such protection shall apply more particularly in respect of acts calculated to--

(a) make the employment of a worker subject to the condition that he shall not join a
union or shall relinquish trade union membership;

(b) cause the dismissal of or otherwise prejudice a worker by reason of union
membership or because of participation in union activities outside working hours or,
with the consent of the employer, within working hours.

Article 2

1. Workers' and employers' organisations shall enjoy adequate protection against any
acts of interference by each other or each other's agents or members in their
establishment, functioning or administration.

2. In particular, acts which are designed to promote the establishment of workers'
organisations under the domination of employers or employers' organisations, or to
support workers' organisations by financial or other means, with the object of placing
such organisations under the control of employers or employers' organisations, shall be
deemed to constitute acts of interference within the meaning of this Article.

Article 3

Machinery appropriate to national conditions shall be established, where necessary, for
the purpose of ensuring respect for the right to organise as defined in the preceding
Articles.

Article 4

Measures appropriate to national conditions shall be taken, where necessary, to
encourage and promote the full development and utilisation of machinery for voluntary
negotiation between employers or employers' organisations and workers'
organisations, with a view to the regulation of terms and conditions of employment by
means of collective agreements.

Article 5

1. The extent to which the guarantees provided for in this Convention shall apply to the
armed forces and the police shall be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8 of Article 19 of the
Constitution of the International Labour Organisation the ratification of this
Convention by any Member shall not be deemed to affect any existing law, award,
custom or agreement in virtue of which members of the armed forces or the police enjoy
any right quaranteed by this Convention.

Article 6

This Convention does not deal with the position of public servants engaged in the
administration of the State, nor shall it be construed as prejudicing their rights or
status in any way.

Article 7
The formal ratifications of this Convention shall be communicated to the Director-
General of the International Labour Office for registration.

Article 8



1. This Convention shall be binding only upon those Members of the International
Labour Organisation whose ratifications have been registered with the Director-
General.

2. It shall come into force twelve months after the date on which the ratifications of two
Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months
after the date on which its ratification has been registered.

Article 9

1. Declarations communicated to the Director-General of the International Labour
Office in accordance with paragraph 2 of Article 35 of the Constitution of the
International Labour Organisation shall indicate -

(a) the territories in respect of which the Member concerned undertakes that the
provisions of the Convention shall be applied without modification;

(b) the territories in respect of which it undertakes that the provisions of the Convention
shall be applied subject to modifications, together with details of the said modifications;
(c) the territories in respect of which the Convention is inapplicable and in such cases
the grounds on which it is inapplicable;

(d) the territories in respect of which it reserves its decision pending further
consideration of the position.

2. The undertakings referred to in subparagraphs (a) and (b) of paragraph 1 of this
Article shall be deemed to be an integral part of the ratification and shall have the force
of ratification.

3. Any Member may at any time by a subsequent declaration cancel in whole or in part
any reservation made in its original declaration in virtue of subparagraph (b), (c) or (d)
of paragraph 1 of this Article.

4. Any Member may, at any time at which the Convention is subject to denunciation
in accordance with the provisions of Article 11, communicate to the Director-General
a declaration modifying in any other respect the terms of any former declaration and
stating the present position in respect of such territories as it may specify.

Article 10

1. Declarations communicated to the Director-General of the International Labour
Office in accordance with paragraph 4 or 5 of Article 35 of the Constitution of the
International Labour Organisation shall indicate whether the provisions of the
Convention will be applied in the territory concerned without modification or subject
to modifications; when the declaration indicates that the provisions of the Convention
will be applied subject to modifications, it shall give details of the said modifications.
2. The Member, Members or international authority concerned may at any time by a
subsequent declaration renounce in whole or in part the right to have recourse to any
modification indicated in any former declaration.

3. The Member, Members or international authority concerned may, at any time at
which this Convention is subject to denunciation in accordance with the provisions of
Article 11, communicate to the Director-General a declaration modifying in any other
respect the terms of any former declaration and stating the present position in respect
of the application of the Convention.

Article 11

1. A Member which has ratified this Convention may denounce it after the expiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for



registration. Such denunciation shall not take effect until one year after the date on
which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided for in this Article, will be bound
for another period of ten years and, thereafter, may denounce this Convention at the
expiration of each period of ten years under the terms provided for in this Article.

Article 12

1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organisation of the registration of all ratifications,
declarations and denunciations communicated to him by the Members of the
Organisation.

2. When notifying the Members of the Organisation of the registration of the second
ratification communicated to him, the Director-General shall draw the attention of the
Members of the Organisation to the date upon which the Convention will come into
force.

Article 13

The Director-General of the International Labour Office shall communicate to the
Secretary-General of the United Nations for registration in accordance with Article
102 of the Charter of the United Nations full particulars of all ratifications, declarations
and acts of denunciation registered by him in accordance with the provisions of the
preceding articles.

Article 14

At such times as it may consider necessary the Governing Body of the International
Labour Office shall present to the General Conference a report on the working of this
Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Article 15

1. Should the Conference adopt a new Convention revising this Convention in whole
or in part, then, unless the new Convention otherwise provides,

(a) the ratification by a Member of the new revising Convention shall ipso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of
Article 11 above, if and when the new revising Convention shall have come into force;
(b) as from the date when the new revising Convention comes into force, this
Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 16
The English and French versions of the text of this Convention are equally
authoritative.

Art. 11 European Convention on Human Rights and Fundamental Freedoms

Freedom of Assembly and Association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his
interests.



2. No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of others. This Article
shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces, of the police or of the administration of the State".

Art.5 European Social Charter

Art.6

The right to organise

With a view to ensuring or promoting the freedom of workers and employers to form
local, national or international organisations for the protection of their economic and
social interests and to join those organisations, the Contracting Parties undertake that
national law shall not be such as to impair, nor shall it be so applied as to impair, this
freedom ...

The right to bargain collectively
With a view to ensuring the effective exercise of the right to bargain collectively, the
Contracting Parties undertake:

1. to promote joint consultation ...

2. to promote ... machinery for voluntary negotiations with a view to the regulation
of terms and conditions of employment by means of collective agreements;

3. to promote the establishment and use of appropriate machinery for conciliation and
voluntary arbitration for the settlement of labour disputes;

and recognise;
4. the right of workers and employers to collective action in cases of conflicts of

interest, including the right to strike, subject to obligations that might arise out of
collective agreement previously entered into.

The Appendix to the Charter of 1961 states, in relation to Article 6(4), that:

It is understood that each Party may, insofar as it is concerned, regulate the exercise of
the right to strike by law, provided that any further restriction that this might place on
the right can be justified under the terms of Article [31].

Art.31 of the 1961 Charter (Article G of the 1996 Charter) provides:

1. The rights and principles set forth in Part I when effectively realised, and their
effective exercise as provided for in Part I1, shall not be subject to any restrictions or
limitations not specified in those parts, except such as are prescribed by law and are
necessary in a democratic society for the protection of the rights and freedoms of others
or for the protection of public interest, national security, public health, or morals.
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2. The restrictions permitted under this Charter to the rights and obligations set forth
herein shall not be applied for any purpose other than that for which they have been
prescribed.

Art.12 Charter of Fundamental Rights of the European Union

Article 28

Some Cases

Freedom of assembly and of association

1. Everyone has the right to freedom of peaceful assembly and to freedom of association
at all levels, in particular in political, trade union and civic matters, which implies the
right of everyone to form and to join trade unions for the protection of his or her
interests.

2. Political parties at Union level contribute to expressing the political will of the
citizens of the Union.

Right of collective bargaining and action

Workers and employers, or their respective organisations, have, in accordance with
Community law and national laws and practices, the right to negotiate and conclude
collective agreements at the appropriate levels and, in cases of conflicts of interest, to
take collective action to defend their interests, including strike action.

Demir and Baykara v Turkey! the 17 members of the Grand Chamber of the ECtHR
unanimously upheld the unanimous judgment of the 7 Judges of the Court’s Second
Chamber.? By reference to international labour standards,® notably ILO Conventions
98 and 151; 4 Article 6 of the Council of Europe’s Social Charter of 1961; > Articles 12(1)
and 28 of the EU Charter of Fundamental Rights of 2000; ¢ Article 8 International
Covenant on Economic, Social and Cultural Rights 19667 and ‘the practice of European
States’,8 the Grand Chamber of this court concluded that:

N -

Application No 34503/97, 12 November 2008, at paras 98-101, 147-151. (Appendix Error! Reference source not found.)
The Second Section gave judgment on 21% November 2006 (Appendix Error! Reference source not found.). Since there was

one judge in common, it can be said that 23 judges came to similar conclusions in Demir.

w

Reference to these instruments and their jurisprudence had been made in earlier Article 11 cases and in particular

Sigurjonsson v Iceland (1993) 16 EHRR 462 at para35 (Appendix Error! Reference source not found.); Wilson, Palmer
(above) paras 30, 35-36, 37 (Appendix Error! Reference source not found.); ASLEF v UK [2007] IRLR 361 at paras 22 and
25 (Appendix Error! Reference source not found.). Demir and Baykara puts them centre stage. The basis for the use of
international law is in Demir at paras.65-73, 76-84, 85, 165. (Appendix Error! Reference source not found.)

4 Demir, paras.37-39, 42-44, 147-8, and see paras 100-102.

5 Demir, paras. 49-50, 74, 77, 149 and see paras. 46, 103-104.

6 Demir paras.51, 150 (and see para.80). The Charter of Fundamental Rights of the European Union adopted in Nice in 2000
(Appendix Error! Reference source not found.) and recognised by Art 6 of the Treaty on European Union (which subjected
Atrticle 28 to “‘explanations’). The part of the Charter in which Article 28 appears is now subject to the Lisbon Treaty, in
consequence of which article 28 of the Charter, though a relevant statement of fundamental principle for every other State in
the EU, has no impact in Poland or the UK. This is because Protocol 30 to the Lisbon Treaty provides that neither the ECJ
nor any domestic court may find that any existing law is inconsistent with article 28 rights, and that article 28 creates no
justiciable rights beyond those in existing domestic law. Article 12 on trade union rights more generally is referred to in
Demir at para.47.

o

Demir, para.41; para. 40 refers also to the International Covenant on Civil and Political Rights.
Demir para.48, 52, 151.
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the right to bargain collectively with the employer has, in principle, become one of the
essential elements of the ‘right to form and to join trade unions for the protection of
[one's] interests” set forth in Article 11 of the Convention, it being understood that
States remain free to organise their system so as, if appropriate, to grant special status
to representative trade unions.?

In determining the existence of an essential element amongst the bundle of rights

contained in Article 11(1) this Court:
takes into account the international law background to the legal question before it.
Being made up of a set of rules and principles that are accepted by the vast majority of
States, the common international or domestic law standards of European States reflect
a reality that the Court cannot disregard when it is called upon to clarify the scope of a
Convention provision that more conventional means of interpretation have no enabled
it to establish with a sufficient degree of certainty...10

“The Court observes in this connection that in searching for common ground among
the norms of international law it has never distinguished between sources of law
according to whether or not they have been signed or ratified by the Respondent State.11

“The Court, in defining the meaning of terms and notions in the text of the Convention,
can and must take into account elements of international law other than the
Convention, the interpretation of such elements by competent organs, and the practice
of European States reflecting their common values. The consensus emerging from
specialised international instruments and from the practice of contracting States may
constitute a relevant consideration for the Court when it interprets the provisions of
the Convention in specific cases.12

ITF v Viking Line ABP, Case C-438/05, 11 December 2007, [2008] IRLR 143

Laval un Partneri v Svenska Byggnadsarbetareforbundet etc, Case C-341/05, 18
December 2007, [2008] IRLR 160

Saskatchewan Federation of Labour v. Saskatchewan, [2015] 1 SCR 245, 2015 SCC 4
[61] The preceding historical account reveals that while strike action has variously been
the subject of legal protections and prohibitions, the ability of employees to withdraw their labour in
concert has long been essential to meaningful collective bargaining. Protection under s. 2(d), however,
does not depend solely or primarily on the historical/legal pedigree of the right to strike. Rather, the
right to strike is constitutionally protected because of its crucial role in a meaningful process of collective
bargaining.

% Ibid, para 154.

10 Demir, para 76.

1 Demir, para 78. The Court reiterated at para.86 that “it is not necessary for the respondent State to have ratified
the entire collection of instruments that are applicable in respect of the precise subject matter of the case concerned”, and that it
is sufficient that: “the relevant international instruments denote a continuous evolution in the norms and principles applied in
international law or in the domestic law of a majority of member States of the Council of Europe and show, in a precise area, that
there is common ground in modern societies.”

12 Demir, para 85.
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http://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec2_smooth

[52] Within this context and for this purpose, the strike is unique and fundamental. In
Re Service Employees’ International Union, Local 204 and Broadway Manor Nursing Home
(1983), 1983 CanLIl 1928 (ON SC), 4 D.L.R. (4th) 231 (Ont. H.C.].), Galligan ]. emphasized the
importance of strikes to the process of collective bargaining:

.. . freedom of association contains a sanction that can convince an employer to
recognize the workers’ representatives and bargain effectively with them. That sanction
is the freedom to strike. By the exercise of that freedom the workers, through their union,
have the power to convince an employer to recognize the union and to bargain with it.

... If that sanction is removed the freedom is valueless because there is no effective
means to force an employer to recognize the workers’ representatives and bargain with
them. When that happens the raison d’étre for workers to organize themselves into a
union is gone. Thus I think that the removal of the freedom to strike renders the freedom
to organize a hollow thing. [Emphasis added; p. 249.]

[53] In Health Services, this Court recognized that the Charter values of “[h]uman
dignity, equality, liberty, respect for the autonomy of the person and the enhancement of democracy”
supported protecting the right to a meaningful process of collective bargaining within the scope of s.
2(d) (para. 81). And, most recently, drawing on these same values, in Mounted Police it confirmed
that protection for a meaningful process of collective bargaining requires that employees have the ability
to pursue their goals and that, at its core, s. 2(d) aims
to protect the individual from “state-enforced isolation in the pursuit of his or her ends”
... The guarantee functions to protect individuals against more powerful entities. By
banding together in the pursuit of common goals, individuals are able to prevent more
powerful entities from thwarting their legitimate goals and desires. In this way, the
guarantee of freedom of association empowers vulnerable groups and helps them work
to right imbalances in society. It protects marginalized groups and makes possible a
more equal society. [para. 58]

[54] The right to strike is essential to realizing these values and objectives through a
collective bargaining process because it permits workers to withdraw their labour in concert when
collective bargaining reaches an impasse. Through a strike, workers come together to participate
directly in the process of determining their wages, working conditions and the rules that will govern
their working lives (Fudge and Tucker, at p. 334). The ability to strike thereby allows workers, through
collective action, to refuse to work under imposed terms and conditions. This collective action at the
moment of impasse is an affirmation of the dignity and autonomy of employees in their working lives.

[55] Striking — the “powerhouse” of collective bargaining — also promotes equality in
the bargaining process: England, at p. 188. This Court has long recognized the deep inequalities that
structure the relationship between employers and employees, and the vulnerability of employees in this
context. In the Alberta Reference, Dickson C.]. observed that
[t]he role of association has always been vital as a means of protecting the essential
needs and interests of working people. Throughout history, workers have associated
to overcome their vulnerability as individuals to the strength of their employers. [p.
368]

And this Court affirmed in Mounted Police that
... 8. 2(d) functions to prevent individuals, who alone may be powerless, from being
overwhelmed by more powerful entities, while also enhancing their strength through
the exercise of collective power. Nowhere are these dual functions of s. 2(d) more
pertinent than in labour relations. Individual employees typically lack the power to
bargain and pursue workplace goals with their more powerful employers. Only by
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banding together in collective bargaining associations, thus strengthening their
bargaining power with their employer, can they meaningfully pursue their workplace

goals.
The right to a meaningful process of collective bargaining is therefore a necessary element of the right
to collectively pursue workplace goals in a meaningful way . . . . [The] process of collective bargaining

will not be meaningful if it denies employees the power to pursue their goals. [paras. 70-71]
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