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Brian Bercusson and European L abour L aw

Cathy, Keith and Jeff have remembered our remaek&iénd, Brian
Bercusson in the most appropriate of ways. To Cdétyme say simply,
‘Thank you for letting us have Brian for all thogears, during which the
ETUC was going through a crucial formative period/é all know that
he was a man who loved his work and that in thissédne was probably
iImpossible to ‘manage’. He worked too hard, butwwald have never
done it any other way.

We are not always the best, in our movement, aipstg colleagues who
overwork too. However, he was a deeply originatklr and for my part
it is inconceivable that, even if | had instructadh not to do so as the
general secretary of the ETUC, he would have ta®n notice of me
whatsoever.

In the ETUC, we took a great deal of notice of whatsaid and wrote.
More of what he said, as what he wrote was oftagtley and extremely
well researched and well argued. It was often cemphs the daily
environment within which we find ourselves is ofigeeply complex and
the choices we have to make equally so.

But my colleagues who worked closely with Brian aréalented bunch
and, | believe, understood what he was on aboety &, myself, did not
always immediately do so!

Brian died suddenly on 15 August last year. He jhtl prepared the
background document for the ETUC Summer Schoolpdoheld in
London on 26-27 September. Just weeks after hishdiée rapidly
accumulating global financial crisis broke and vednbeen engulfed by
one tsunami after another since then. The worldchasged completely.

But where it is going exactly, no one on earth keows Brian might
have said ‘a new paradigm does not happen oveiniyletwould love to
have had Brian here today, discussing how Eurofraae unions should
respond, dealing with the labour law aspects ofregponses. He was a
man who enjoyed a good challenge and could thiokitaib endlessly into
the small hours of the morning. We miss him greatly

For that summer school, we asked Brian to prepated note on labour
law. He was much exercised, as we all are in theiaan trade union
world by a recent quartet of legal judgments in Eheopean Court of
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Justice — an accident waiting to happen as it leas bermed by Richard
Arthur of Thompsons.

The accident waiting to happen is the way the fremement of the

single market interact with both the national irtdas relations systems
and fundamental social rights. The single marketaisEuropean

competence; industrial relations is a national diken there is a dispute
about free movement, they clash. What are to bete¢nhms of free

movement? Which conditions apply? Is it when in Rordo as the
Romans do, or when in Sweden, do as the Latvia@s do

The score at the moment is ECJ 4, European trad@s0; and | do not
exaggerate when | say that we are reeling at thesc

The cases have caused widespread concern in tlopdzaur trade union
world and are affecting adversely trade union supioo the EU.

For the ETUC and its members the outcome of thasescrepresent a
major challenge; how to establish and defend lalstamdards in an era
of globalisation. In the ETUC’s view, the ECJ doest sufficiently
recognise that trade unions must defend their mesn@ed workers in
general against unfair competition on wages andkiwgrconditions, to
fight for equal treatment between migrant and lagaikers, and to take
action to improve living and working conditions @forkers across
Europe. This is an interest and concern that alldrunions share in
Europe, be it in the ‘old’ or the ‘new’ Member Siat

In addition, the ECJ is limiting the possibilitiédsr Member States to
safeguard the role of collective bargaining andirth@wvn labour
legislation in dealing with the effects of incredsgoss border mobility
of workers and companies.

Essentially, these outcomes expose some esserg@mnesses of the
current legal framework (of Treaties and DirectjvasEU level that need
to be addressed:

Firstly, the ECJ seems to confirmhgerarchy of norms (in the Viking

and Laval cases), with market freedoms highest in the hisarand
collective bargaining and action in second placéisTmeans that
organised labour is limited in its response touhkmited exercise of free
movement provisions by business which apparentlgsdoot have to
justify itself. Any company in a transnational disp will have the
opportunity to use this judgement against trademractions, alleging
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that actions are not justified and ‘disproporti@atCombined with a
situation in several Member States in which itesyeasy to get interim
court-injunctions at the request of one party stogprade unions in their
actions — because, otherwise, they would run #ileai paying enormous
damages — it becomes clear that ECJ cases mayahaeey negative
impact on the balance between capital and labosuisoime cases, the
situation resembles the legal framework of the gy of the 20th
century and has led some to recall Taff Vale whicter alia, led to the
formation of the Labour Party.

Secondly, the ECJ interprets the Posting Direcitiva veryrestrictive
way. On the one hand,liimits the scope for trade unions (in thelLaval
case) to take action against unfair competitionw@yges and working
conditions, and to guarantee equal treatment @il lmed migrant workers
in the host country. Specifically, trade union awtto lift the conditions
of these workers above the minimum provisions ef Rosting Directive
would be unlawful.

As you will appreciate, this is being seen widely a license for
employers to hire workers via foreign subcontractand agencies in
order to pay them below local standards, and agextdthreat to the
collectively agreed terms and conditions of indmen workers. On the
other hand, itimits Member States (in theRUffertcase and€Commission
vs. Luxemburgase) in applying their public procurement lawpablic
policy provisions on situations of posting to pretvenfair competition
between local and foreign service companies, wischot only to the
detriment of workers but also of local companiesspecially small and
medium-sized enterprises (SMES).

Not that that has been a problem for the UK GoveminThe Posted
Workers Directive here only relates to statutoryjimum conditions, not
to fair wages or the terms of collective agreemdhdoes not have to be
like that but while it is, the chances of more digs like those at the
Lindsey oil refinery remain high.

National governments and the EU institutions ma&etour concerns
seriously about the way the ECJ is interpreting Bosting Directive.
Does this interpretation really reflect and accormdaie the original
objective of this Directive, as stated in its prédéen ‘(5) whereas (...)
promotion of the transnational provision of serggequires a climate of
fair competition and measures guaranteeing resgectthe rights of
workers.
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This is not the interpretation we are getting ardwant changes. This is
one point. But there is another. To help correetlthlance between the
freedoms of the single market and fundamental sight seek aSocial
progress clause’ to be added to the European Treaties. (The idesach

a clause was originally considered by Chancelloriddleand Jean-Claude
Juncker in the wake of the ‘no’ votes in France #m& Netherlands on
the old Constitutional Treaty.) Brian was a grealphin preparing this
clause.

A social progress clause should unambiguouslyfglamd establish the
relations between fundamental social rights andnecoc market

freedoms. Such a clause must be legally bindintpeathighest level, to
ensure that it influences the decisions of the EQdly a protocol,

attached to the Treaties, can give sufficient guaes in this regard with
the following key elements:

a) it should confirm that the single market is notegudl in itself, but is
established to achieve social progress for thelpsaj the EU;

b) it should clarify that economic freedoms and contijpet rules
cannot have priority over fundamental social rightsd social
progress, and that in case of conflict social sgkhall take
precedence;

c) it should clarify that economic freedoms cannotifterpreted as
granting undertakings the right to exercise themet@de or
circumvent national social and employment laws prattices or
for unfair competition on wages and working coruis.

By these means, we can establish trade union freedthat are
appropriate. We are not protectionist. We do nobtwa keep migrant
workers or companies out but to establish in indhistelations the old
principle of ‘when in Rome do as the Romans do’.

| have picked out one of many themes that excitednB | could have
chosen others - social dialogue, multinational gmiges, the future of
trade unions, the informal economy and many morecoiguered peaks
in the mountain range of problems that we face.

Brian was a bright, inventive spirit who was neaémaid to tackle a new
peak. He was a brave, stimulating, encouraging emmop, always
positive with a New World ‘can do’ spirit ratheratm Old World

scepticism, a reassuring presence by your sidelewtourning his loss,
we take continued inspiration from his spirit.
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