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Executive Summary

Decisions are imminent of the European Coudustice (ECJ) in the cases of
Laval andViking concerning the claim that transnational collectnaustrial
action by workers and trade unions violates empbyeconomic freedoms in
the EC Treaty. This paper proposes six solutiomghvmay be considered
satisfactory from the point of view both of legalatkine and industrial
relations practice.

1. Collective action is not subject to and falls outslie the scope of the
Treaty's economic free movement provisions (thAlbany solution)

The ECJ irAlbanyoffers a clear and unambiguous solution: Commuaity
on free movement does not apply to collective adbip workers and trade
unions, protected as a fundamental right by the i@onity legal order. To
paraphrase paragraphs 59-60 of the Court’s judgmexibany. “The
fundamental rights to freedom of association anidke collective action
would be seriously undermined if workers and tlveganisations were subject
to the free movement provisions of the Treaty wieeegking to take collective
action to defend their interests, including strélotion. It therefore follows
from an interpretation of the provisions of the Ebarter and the Treaty
which is both effective and consistent that coilextction by workers or their
organisations to defend their interests, includitigke action, must, by virtue
of its nature and purpose, be regarded as fallingiade the scope of the free
movement provisions of the Treaty”.

A qualified solution followingAlbanywould be to allow national courts to
look to the “nature and purpose” of the colleciation. If the collective
action by workers or their organisations is of tlaure reflected in the
fundamental right, and its purpose is to defend theerests and promote the
objectives of improving living and working conditis, it should be regarded
as falling outside the scope of the free movememtipions of the Treaty.



2. Employers may not use economic freedoms in thedaty against
trade unions taking collective action (horizontal érect effect)

EC Treaty Articles 43 (freedom of establishmemgl 49 (freedom of
services) were aimed at regulatory action by puddlithorities (vertical direct
effect) or professional associations regulatingeasco the labour market.
This is not the case with trade unions engagingpliective action in
pursuance of a collective agreement which regukibstantive terms and
conditions of employment, not free movement.

To apply horizontal direct effect to collecti@greements means the ECJ
would be flooded with endless references from maficourts asking whether
a specific collective agreement in a particular NdemState’s collective
bargaining system possessed the requisite regulefi@ct.

3. Subsidiarity excludes EC competence to requlat®llective action

The principle of subsidiarity precludes EC latervening to regulate
collective action by workers and trade unions, quildrium carefully
constructed over time in different Member Stated @m area of law jealously
guarded by Member States. EU intervention woulddsabilising, as
transnational collective action raises difficulegtions in private international
law: which national court has jurisdiction and tae of which Member State
applies. Different laws and different courts takiéedent views regarding the
legality of cross-border collective action.

The Services Directive rejected the “countrpi@in” principle to protect
national social models, in particular, as regaalkective bargaining,
collective agreements and collective action: “thereise of fundamental
rights as recognised in the Member States and Cantyrlaw... the right to
negotiate, conclude and enforce collective agreérard to take industrial
action in accordance with national law and prasticé (Article 1(7)).



4.

Workers' right to take collective action balance employers’
economic freedoms

Four criteria determine the appropriate baldreteveen the economic
freedoms of employers and the collective rightaofkers and their
organisations (the application of “proportionality”

The starting point is a presumption that tratismal collective action
by workers is a legitimate means to balance thestrational economic
activity of employers. Both are protected by Comityulaw.

In accordance with the principle of subsidigrithis presumption is
stronger if transnational collective action is lalwdinder national law.

Moreover, as a fundamental right protectedliogy general principles of
Community law, national law may not prohibit traasanal collective
action. Although Member States may impose condstimm its exercise
reflecting the national context and legal framewokkndustrial
relations, Member States must “respect the essearidhbe right to take
collective action (Article 28 of the EU Charter)dtimitations may

be made only if they are necessary and genuinet oigectives of
general interest recognised by the Union or thel ne@rotect the
rights and freedoms of others” (Article 52(1) oétBU Charter).

Finally (building on the Opinions of Advocat€gneral Mengozzi in
Lavaland Maduro irViking), a specific criterion operates in the
hypersensitive context of exercise by employerheif transnational
economic freedoms. Collective action is lawful wentre employer
fails to comply with obligations under tlaequis communautaire
social protecting the rights of workers as an objectivgerieral
interest recognised by the Union. In doctrinal tgrthis is a
specifically EU criterion based on thequis communautaire social
reflected in Articles 27 and 28 of the EU Charfentection by EU
law of the transnational economic freedom of emeieys balanced
with protection of transnational collective actimpworkers. In
practical terms, this solution contributes to auaydthe negative
consequences of both litigation (seeking remedidke form of
injunctions from national courts to enforce theigdfion to inform and
consult) and precipitate collective industrial antby workers who
should be properly informed and consulted beforasitens affecting
them are made.



10.

11.

12.

5. Interpreting the Treaty as recognising that cdéctive action is
essential to the effective functioning of the interal market

The solution proposed is an interpretative apgido the Treaty. Treaty
provisions are to be interpreted as recognisingdbidective action by
workers is consistent with the effective functianof the internal market.
Workers and trade unions, as market participanty, tatke collective action to
ensure their voice is heard and their interestsaden into account, a feature
essential to the effective functioning of the inrmarket. Collective
bargaining, collective agreements and collectit®aare essential to the
effective and equitable functioning of the labowarket.

This interpretative approach to the Treatymeda the discrepancy between
the power of employers benefiting from Europeangrational economic
integration, and the relative weakness of a lalboovement largely confined
to national boundaries in its collective bargainamgl collective action.

6. Ordre communautaire socigbrotects collective action by workers
and trade unions

Laval andViking highlight the central role of the European Coanrt i
formulating principles governing collective actibyp workers. Apart from the
EU Charter, the Court can invoke principles whieftect the generalcquis
communautaire sociaf regulation of employment and industrial relaidoy
the Treaties and relevant secondary legislatotre communautaire social
In brief: labour is not a commodity like others ¢gis, services, capital), so
free movement is subject to the Community objeatifvenprovement of
working conditions (Article 136 EC) and respect ttoe fundamental rights of
workers as human beings (the EU Charter), acknaiigdhe central role of
social dialogue and social partnership at EU andnal levels and adhering
to the strict principle of equal treatment withoegard to nationality.

The Court protects collective action by workans trade unions based on
these principles adrdre communautaire social



Introduction

1. Decisions are imminent of the European Coudustice (ECJ) in the cases of
Laval! andViking’. The cases concern transnational collective imidist
action by workers and trade unions in the Europdaion and the claim that
such action violates employers’ economic freedamtbe EC Treaty.

2. The cases will have a major impact on both tinegean trade union
movement and the future of the European UHitinis vitally important that
the Court proposes solutions which are satisfadtom the point of view
both of legal doctrine and industrial relationsqpice.

3. The purpose of this paper is to demonstratetiieaé are at least six such
satisfactory solutions. These solutions are comsistith the past doctrine of
the Court. Equally important, they are practicdlbden the point of view of
the law and practice of industrial relations in Eig¢ Member States and the
evolution of the social dimension of the Europeamad.

1. Collective action is not subject to and falls outslie the scope of the
Treaty’s economic free movement provisions (thAlbany solution)

4. The European Court in its judgmentitbany” was concerned with whether
collective agreements violated the EC Treaty’s [@ons on competition by
fixing terms and conditions of employment on pensidrhe Court cited
Article 3 of the EC Treaty under which:

“the activities of the Community are to include ooty a ‘system
ensuring that competition in the internal marketos distorted’ but

also ‘a policy in the social sphere™.

! Case C-341/09,aval un Partneri Ltd v Svenska Byggnadsarbetammfodet, Svenska
Byggnadsarbetareforbundet, Avdelning 1, Svenskarii{erforbundetOpinion of Advocate General
Paolo Mengozzi, 23 May 2007.

% Case C-438/0¥iking Line Abp OU Viking Line Eesti v The Inteinatl Transport Workers’
Federation, The Finnish Seamen’s Uni@pinion of Advocate General Miguel Poiares Mad@®
May 2007.

3 B. Bercusson, “The Trade Union Movement and thefean Union: Judgment Day”, (2007) 13
European Law JourngNo. 3, May), pp. 279-308.

* Albany International BV v. Stichting Bedrijffspersifonds TextielindustrieCase C-67/96; with
Joined cases C-115/97, C-116/97 and C-117/97; |[18GR |-5751.

® Ibid., paragraph 54.



5. It also cited Article 2 of the Treaty providitigat:

“a particular task of the Community is ‘to promaeteough the
Community a harmonious and balanced developmest@iomic
activities’ and ‘a high level of employment andswofcial protection™.

6. The Court also rehearsed the provisions of teaty referring to the right of
association and collective bargaining, social djaand collective
agreement§ It concluded:

“59. Itis beyond question that certain restricia@i competition are
inherent in collective agreements between organisatepresenting
employers and workers. However, the social poligjgctives pursued
by such agreements would be seriously underminedifagement
and labour were subject to Article 85(1) of theayewhen seeking
jointly to adopt measures to improve conditionsvofk and
employment.

60. It therefore follows from an interpretationtbé provisions of
the Treaty as a whole which is both effective amdlststent that
agreements concluded in the context of collectegotiations between
management and labour in pursuit of such objectivast, by virtue of
their nature and purpose, be regarded as fallitgjdrithe scope of
Article 85(1) of the Treaty”.

7. The Court considered that “the agreement aeigsthe main proceedings was
concluded in the form of a collective agreement igritie outcome of
collective negotiations between organisations 1greng employers and
workers”. Its subject matter “contributes diredibyimproving one of their
working conditions, namely their remuneration”. T®eurt concluded:

“Consequently, the agreement at issue... does notdson of its

nature and purpose, fall within the scope of Aeti8b(1) of the
Treaty”.

The Opinions of the Advocates General in Laval aviking

8. Both Advocates General Mengozziiaval and Maduro inViking reject the
solution excluding collective action from the scape¢he Treaty provisions on
free movement. Instead, they seek to reconcile &rsilcollective industrial
action with employers’ economic freedom of movemeuit their reasoning is

different.

® Ibid., paragraphs 55-58.
" Ibid., para. 64.



10.

Advocate General Mengozziliaval acknowledges the issue raised by
Albanyas to the compatibility of collective action ameeé movemerftHe
concludes that there is a fundamental right to taliective action protected
by the EU legal ordet However, he decided that Member States may restric
theexerciseof this fundamental right including in order to comply with

their EU obligation to ensure freedom of moventerthe outcome is the

need to reconcile the fundamental right with ecoicdneedoms™

Advocate General Maduro Yfiking also upholds a general principle of
Community law protecting the fundamental right iske.*® But he asserts that
fundamental rights can be reconciled with econdneiedoms-* The
fundamental right to strike as a public interakg bther public interests, can
be assessed together with the rules on free mowémide acknowledges that
Albanyheld that collective agreements fall outside caitipa provisions of
the Treaty in light of the contradiction betweeartit® However, he
distinguishes competition provisions from free muoeat provisions, and
rejects the analogy witAlbany, simply asserting there is no risk of
contradiction:’

Solution 1

Albany unqualified

11.

Viking andLaval involve collective industrial action with conseqte
inevitable effects on free movement. The ECAllmanyoffers a clear and
unambiguous solution: Community law on free movendees not apply to
collective action by workers and trade unions, get#d as a fundamental right
by the Community legal order. To paraphrase papgé® of the Court’s
judgment inAlbany.

It is beyond question that certain restrictiondree movement of
goods, services and workers are inherent whenatiokeaction is
taken by workers or their organisations. Howess, fundamental
rights to freedom of association and to take ctilecaction would be
seriously undermined if workers and their orgamisest were subject

8 para. 61.
° Paras. 62-78.
% para. 80.
1 paras. 81-83.
12para. 85.
13 para. 60.
1% paras. 23-24.
15 para. 25.
1 para. 26.
7 para. 27.



to Article 28 [43, 49] of the Treaty when seekingdke collective
action to defend their interests, including striotion.

It therefore follows from an interpretation of theovisions of the EU
Charter and the Treaty which is both effective eodsistent that
collective action by workers or their organisatida defend their
interests, including strike action, must, by virtfets nature and
purpose, be regarded as falling outside the scbpeticle 28 [43, 49]
of the Treaty.

Albany qualified

12.

13.

A qualified solution followingAlbanywould be to allow national courts to
look to the “nature and purpose” of the colleciation. If the collective
action by workers or their organisations is of tla¢ure reflected in the
fundamental right, and its purpose is to defend theerests and promote the
objectives of improving living and working conditis, it should be regarded
as falling outside the scope of the free movememtipions of the Treaty.

Employers may not use economic freedoms in thedaty against trade
unions taking collective action (horizontal directeffect)

The question is whether employers can use ¢h&reaty Articles 43
(freedom of establishment) and 49 (freedom of ses)ito stop trade unions
taking collective action which interferes with theconomic freedom of
movement (horizontal direct effect). In the Coudtctrine, these Treaty
provisions were aimed at action by public authesitfvertical direct effect).
The only exceptions were actions classified aslegégry or quasi-regulatory
in cases involving professional associations. Sagdociations were caught as
having the primary aim of regulating access tolaeur market, conflicting
with the Treaty’s provisions on free movemé&tithis is not the case with
trade unions engaging in collective action in parse of a collective
agreement which regulates substantive terms anditcwms of employment,
not free movement.

18 Case C-415/98nion Royale des Sociétés de Football Associat®BIA& others v Jean-Marc
Bosman1995] ECR 1-4921; Case C-309/9%outers, Savelbergh, Price Waterhouse
Belastingadviseurs BV v Algemene Raad van de Nedkst Orde van Advocat2002] ECR I-1577.



The Opinions of the Advocates General in Laval aviking

14. Both Advocates General Mengozzi and Maduro tbekview that there is
horizontal direct effect of the free movement psiams of the Treaty as
regards establishment and servites.

15. Advocate General Mengozzi is cautious in hadhmat in the specific case
before him, in the context of the wide powers afier unions in the specific
Swedish model of collective employment relationdjce 49 is capable of
direct effect?®

16.  Advocate General Maduro is much more ambitibigsasserts the general
proposition that Treaty provisions apply to privatgion capable of
effectively restricting the exercise of free moveniey obstacles that cannot
reasonably be circumventétHe acknowledges that it is not simple to
“determine whether that is the situatidi"and is anxious to protect the
autonomous action of private actéf8ut he concludes that “the actions of
the FSU and the ITF are capable of effectivelyrietstg the exercise of the

right to freedom of establishment of an undertalsagh as Viking™*

Doctrinal objections to horizontal direct effect
Collective agreements are not restrictions on foeado provide services

17. The European Parliament and Council have dstlanequivocally that
collective agreements anet restrictions on free movement of services. In the
Services Directive the target is those requiremetish are deemed to
violate the rules on free moveméntrticle 4(7) (“Definitions”) stipulates
that collective agreements aret such requirements: (italics added)

¥ There is a fundamental contradiction between tsition of the Advocates General Atbanyand
on horizontal direct effect. On the one hand, msig to applyAlbany, they reject the parallel
between competition and free movement so as to gixeofiective action from both sets of provisions.
On the other hand, their argument on horizontaalieffect implies a parallel between competition
provisions (which have horizontal direct effectfidree movement provisions. This is particularly
evident in the Opinion of Advocate General Maduro.

° paras.160-161.

% paras. 43 and 48. There are substantial prelipjmablems to do with his criteria of when these
Treaty provisions have horizontal direct effect. &fitis the private actor/defendant “capable” of
“effectively” restricting free movement and whatian does so “unreasonably”?

% para. 43.

% para. 49.

# para. 55.

% Directive 2006/123/EC of the European Parliamexwt @f the Council of 12 December 2006 on
services in the internal market, OJ L376/26 of 222006.



“ requirement’'means any obligation, prohibition, condition onik
provided for in the laws, regulations or adminige provisions of the
Member States or in consequence of case-law, aslimative practice,
the rules oprofessionabodies, or the collective rules pfofessional
associations or oth@rofessionabrganisations, adopted in the
exercise of their legal autononfyules laid down in collective
agreements negotiated by the social partners stwlas such be seen
as requirements within the meaning of this Dirextiv

18. The Directive’s rules on free movement do mplwato collective agreements.
Collective agreements are distinguished not omdynfState measures, but also
from those of professional bodies or associatiisshey lack the regulatory
effect to be deemeagquirementsubject to the Services Directive’s rules on
free movement, the same argument should applytiolés 43 and 49 EE

Collective action is not a regulatory measure

19. The Commission iXiking took the view that Article 43 EC does not have
horizontal direct effect so as to confer rightsagorivate undertaking which
may be relied on against a trade union or an associof trade unions in
respect of collective action by that union or agsan of unions. In contrast,
Articles 39 and 49 catch provisions adopted inlective manner as if they
were State measures. It follows that Articles 48 4@ apply to regulatory
measures adopted by quasi-public bodies. But shabti the situation in this
case. The ITF and FSU are not regulatory bodies.thiteat to strike and the
sending of the circular are not regulatory measures

Trade unions are not regulatory bodies as “emanaiof the State”

20. Directives do not have horizontal direct eff@dtey apply only vertically, to
the State, However, they apply also to “emanatadribe state”. Criteria of
“emanations” were laid down iRoster v British Gasbodies
established/controlled by the state, endowed bysthte with regulatory
powers and providing a public serviddf the same criteria were to apply to
determine the horizontal direct effect of Artick® and 49, trade unions
would not be such bodies. There is no delegatistaié authority.

% The link is made through the legal basis of theviBes Directive: the first and third sentence of
Article 47(2) and Article 55 EC. See further, Ratst5 and 6.
27 Case C-188/89 [1990] ECR 1-3313.



Horizontal direct effect violates freedom of asation

21.  Trade unions represent the interests of workeds like other private actors,
are free to pursue their private interests withltbatconstraint of direct effect.
To subject them to horizontal direct effect woulfiet their freedom of
association.

Horizontal direct effect harmonises EC law on attile action

22. Article 137(5) EC excludes harmonising diregsivon pay, the right of
association, the right to strike and lockout. AppdyArticles 43 and 49
horizontally to trade unions and collective actwoould be effective
harmonisation of laws of Member States — by outt@wgollective action —
thereby circumventing the policy of exclusion okaxlified by Article
137(5).

Practical objections to horizontal direct effect
A flood of complaints against collective agreements

23.  To apply horizontal direct effect to collectizgreements as having regulatory
effect would open the floodgates. The immense dityeof national industrial
relations and collective bargaining systems meiissscarcely conceivable
that each and every collective agreement coulchbeacterised as having the
regulatory effect required to fall within the scampfehe free movement
provisions?® National courts would be flooded with complairtattparticular
collective agreements fall within the scope of élgi43 or 49. Ultimately, the
ECJ would be confronted with endless references frational courts asking
whether a specific collective agreement in a paldicMember State’s
collective bargaining system possessed the requisiulatory effect’

Can criteria distinguish agreements having reguigteffect?

24. Nor is it practical to refer the question ofedler collective agreements have
regulatory effect to national courts. First, cigewould be needed to
distinguish regulatory agreements. The major difieesbetweerMember
States’ national industrial relations systems extfhg different social models,

2 For example, in the UK, collective agreements legial effect and are relatively sparse in their
coverage of the workforce and it would then seesugbto treat them the sameesiga omnes
collective agreements

% The English Court of Appeal rightly referred theegtion to the ECJ on the grounds that it was
difficult to contemplate such an outcome.



andwithin national models, among an extraordinary varietipohs and legal
effects of collective agreement would make it ingiole to devise, and then
sensibly apply such criteria. Secondly, these rcaiteould be applied to
continual challenges to collective agreements atidra many of which
would inevitably be referred to the European Court.

Solution 2

25.

26.

27.

On balance, it is clear and consistent withBbesocial policy protecting the
autonomy of social partners and the social funatibcollective agreements to
regard them as not subject to the horizontal deffect of the free movement
provisions of the Treaty. The ECJ may perceiveities entailed in
attempting in practice to apply horizontal direifeet. Not least, they may be
made aware of these difficulties by other powepfiNate actors (e.g.
multinational enterprises) potentially vulneratsehbrizontal direct effect

Subsidiarity excludes EC competence to requlat®llective action

The principle of subsidiarity precludes EC latervening to regulate
collective action by workers and trade unions. Hnea of law is jealously
guarded by Member States from EU intervenftbRroviding an overarching
historical perspective, the ETUC stated in a leattached to the ITF written
submission inviking:*

‘The precise contours of the rules governing ctiNecaction in each
Member State are the outcome of different natibistbrical
experience... In the Member States of the EU thesrgéerning
collective industrial action reflect an establisteeglilibrium in the
balance of forces between the social partnersoltidvproduce a shock
of incalculable magnitude if this equilibrium, chréy constructed

over time in different Member States, were to betaalised by an
intervention reflecting Viking’s interpretation Gommunity law’.

The Commission also took the view that it waefgrable that collective
action be governed by national law and disputeégdefiember States to
resolve.

%'See T. Novitz, “Navigating Between Economic andisioRights in Europe: The Practical Problems
Ahead”, forthcoming irCompetition Law InsightOctober 2007) who points to the consequences of
horizontal direct effect on distribution agreemesdacluded by private actors and suggests that it
“could undermine established European competitovi.l

3L E.g. Article 137(5) EC: ‘The provisions of thistile shall not apply to pay, the right of assdoiat
the right to strike or the right to impose lockduts

% paras. 4 and 6.



Problems of private international law

28.  Transnational collective action potentially aggs courts in different Member
States. Cross-border collective action raisesadiffiquestions in private
international law: which national court has jurigtn and the law of which
Member State applies?

29. Different laws and different courts take diéfiet views regarding the legality
of cross-border collective acti6AThe question is whether, and if so, the
extent to which Community law should attempt t@mene. In the case of
cross-border collective action, problems arisevasltich country’s court has
jurisdiction, which country’s law applies and whetudgments of one
national court are to be applied in another Mengiate.

Which court has jurisdiction and which law applies?

30. Determining which court has jurisdiction in gseborder collective action has
potentially profound consequences in industrigbdiss. There iao uniform
approachin the Member States on this subject. The decisiojurisdiction in
the case of cross-border transfers is leftabonallaws, with the ensuing risk
of conflicting solutions.

31. Toillustrate: there are potentially serioussaErjuences if the collective action
is taken by trade unions in Member State A, butcthat with jurisdiction to
decide the dispute is in Member State B. The p@tecdnfusion is
compounded if the court in Member State B is regfuto apply the law of
Member State A. As th¥iking case shows, this is far from hypothetical: a
British court is to apply Finnish law to collectiaetion taken by a Finnish
trade union in Finland.

Enforcing court judgments in another jurisdiction

32.  Again, if the Court in Member State A makesaision in a dispute involving
cross-border collective action, it may be necestgagnforce that decision
against workers or a trade union in Member Stated8.example, employers
in Member State A have won their case and wisforee the decision
against the workers or a trade union in MembereSafrhe workers or trade
union may object, arguing that the rules of Mentbigte B are so different
that enforcement of that judgment by courts in Mentbtate B is not required
by Regulation 44/2001 on jurisdiction and the restign and enforcement of

¥ viking was attempting to use EU law to requireEamglish court to assess the balance in Finnish law
between economic freedoms and fundamental rights.



judgments in civil and commercial mattéfsThe employers may seek to
enforce the judgment of the court of Member Staia Member State B. The
potential for litigation is impressive.

Solution 3

33. Again, there is a clear signal from the EUd&dive institutions in the recent
adoption on 12 December 2006 of the Services Duett This is explicitly
concerned to protediational social models, in particular, as regards collectiv
bargaining, collective agreements and collectii@®ac Article 1(6) states
that the Directive on services in the internal neaik not to affect ‘the
relationship between employers and workesfsich Member States apply in
accordance with national law which respects Comuyuaw. Similarly,

Recital 14, that it does not affect labour law} ikdthe right to strike and to
take industrial actiom accordance with national law and practices which
respect Community laweaffirms the autonomy of national social mod&ls

34. These provisions of the Directive on servicethe internal market are
powerful indications that Articles 43 or 49 EC oad movement are not to be
interpreted so as to override the Services Direidivespect for “the exercise
of fundamental rights as recognised in the MembateS and by Community

34 Depending on whether disputes over collectivetsigite considered to be civil or commercial
matters.

% Public policy rules may apply to preclude enforeetn(as was possible in Finland had Viking
sought to enforce the judgment of the English Qoilihis is not purely hypothetical, as illustratada
recent case in the Fren€lour de CassatianThis denied that the failure to give a hearingtaployee
representatives in case of initiating an insolvepi@cedure constituted a serious violation of the
fundamental right to be heard€dss. Com., 27 juin 2006, pouvoi no. 0-3-19)8%8e case arose in the
context of a decision by an English court in ingoley proceedings concerning a English company
which affected an establishment in France. Thenpfhemployees’ representatives sought to prevent
recognition of the English court’s decision by french courts due to the failure with respect & th
hearing of employee representatives, arguimgy alia, that the English court’s decision was thereby
contrary to fundamental principles of French lawl &ence was manifestly contrarydare public
TheCour de Cassatiorejected the argument, looking to the strict iptetation ofordre public

required by the Brussels Convention of 1968 (aedRttussels Regulation of 22 December 2000
replacing it) on mutual recognition of judgmentspérceptive comment on the case, however,
observes that insolvency proceedings have diffesmfes and that failure to hear the employees’
representatives at a later stage might be considereiolate ‘drdre public procédurdlin light of the
ECJ’s recognition of Article 6 of the European Cention on Human Rights. Further, it is suggested
that total failure to engage employees may be coedtas contrary tootdre public substantiél
sufficient to refuse recognition of a foreign judgmignoring such a fundamental right, which
outweighs the policy of mutual recognition. Theleuitof the comment adds that such developments
would be part of the construction of “a social Epgavhose contours are as yet largely indeterminate
(“la construction d’'une Europe sociale aux contoursaze largement indéfirils Etienne Pataut,
Revue de Droit du TravaiNovembre 2006, pp. 344-346 at 346.

% Directive 2006/123/EC of the European Parliamewt af the Council of 12 December 2006 on
services in the internal market, L 376/36 of 2720D6.

%" Italics added. The phrase “which respects Commuait” qualifies national labour law. But these
provisions of Article 1(6) and Recital 14 (and &l 1(7) — see paragraph 34 below) make clear that
Community law on the internal market freedoms opkayers does not limit national labour laws in
general or fundamental rights to take collectivioacin particular.



35.

36.

37.

38.

39.

law...the right to negotiate, conclude and enfordiective agreements and to
take industrial action in accordance with natidaal and practices...*

Workers' right to take collective action balance employers’ economic
freedoms

The three solutions canvassed above are dfi@ghard: declaring collective
action to fall outside the scope of the Treaty @iowis on free movement,
denying those provisions horizontal direct effectprecluding EU
intervention on the basis of subsidiarity — all o® the need to address
further the question of collective industrial aatio EU law.

However, the Advocates General rejected theaiglstforward solutions.
Instead, they addressed the task of devising aaddthbalance the
acknowledged existence of a fundamental right tlective action protected
by the Community legal ord&mwith the economic freedoms protected by the
Treaty.

For Advocate General Mengozziliaval, “proportionality” is the central
concept in the assessment of the balance in EUbéaween economic
freedom and collective action. “Proportionality’asuperficially easy
solution to the problem. The concept has the appaaantage of being
familiar in EC law. It appears also to allow foetbxercise by national courts
of a degree of discretion enabling them to take aucount their national
context, enabling them to apply EU law as far assgide consistently with
national conceptions of what is or is not propavéite collective action.

But application of a criterion of proportiortglrequires further guidance to
national courts. A close look at the Opinion of Adate General Mengozzi
reveals the difficulties encountered.

Advocate General Maduro’s Opinion never evessiise word
“proportionality”.*° Instead, formal criteria are invoked which are péetely
novel, having no foundation in existing doctrindog& examination reveals
substantial problems in their practical application

3 Directive 2006/123/EC, Article 1(7).

39 Advocate General Mengozzi, paras. 78, 142; AdwGaneral Maduro, para. 60.

0 paragraph 25 contains an indirect reference tpgutionality: “...the Court has consistently
recognised that public interests relating to sqoidicy may justify certain restrictions on freedoin
movement, as long as these restrictions do noegora what is necessary...”.



40. The solution proposed here invokes four catésr determining the
appropriate balance between the economic freedbermmployers and the
collective rights of workers and their organisatidthe application of
“proportionality”). The last criterion in particulduilds on the proposals of
the Advocates General. In summary form:

I. transnational collective action by workergpresumedo balance (and
be proportionate to) the transnational economiwigcbf employers;

il. the presumption is strengthened if transnatiao#ective action is
lawful under national lay/*

iii. national lawmay not prohibitransnational collective action; national
law must “respect the essence” of the right to takkective action
(Article 28 of the EU Charter) and “limitations mbg made only if
they are necessary and genuinely meet objectivgeradral interest
recognised by the Union or the need to protectigigs and freedoms
of others” (Article 52(1) of the EU CharteB;

iv. transnational collective action is always balkeah (proportionate) if it
is a response to failure by the employer to comptis obligations
under theacquis communautaire social

41. Critical assessment of the criteria proposdtenOpinions of the Advocates
General offers insights into the difficulty of dsliahing a balance between
economic freedoms and fundamental rights, and riticpéar in applying the
criterion of “proportionality”. It also provides s clues as to the proposed
solution.

The Opinions of the Advocates General in Laval aviking

42.  Advocates General Mengozzi and Maduro acceptctbllective industrial
action which restricts free movement may be legiten However, they take
radically different approaches to the criteriadetermining the legitimacy of
workers’ collective action. They share two impottaresumptions:

“1 Advocate General Mengozzi, para. 80: “...it is neeeg to distinguish between the right to resort to
collective action and the means of exercising fticly may differ from one Member State to another
and do not automatically enjoy the protection eafbipy that right itself...”.

2 Advocate General Mengozzi, para. 142: “...the intetgtion of national law in conformity with
Community law which the national court might adspbuld not lead it to impair the very substance of
the right to take collective action to defend thieiests of workers, which, in my preliminary
observations above, | have recognised as conatitatigeneral principle of Community law, also
upheld by the Swedish Constitution”. See also pédaeferring to Article 28 of the EU Charter oe th
right to take collective action, including striketian, and the permitted limitations in Article 32 (©f

the Charter.



()  the risks to workers of social dumpifiy);

(i) the existence of a fundamental right to take ctilecaction protected
by the Community legal ordéf.

43. These two presumptions reflect:

(1) the background of enlargement to new Member Stitbslower
labour costs and the consequent risk of social dugnpnd

(i) EC law’s protection of the fundamental rigbttake collective
industrial action.

44, However, each Advocate General proposes véferelnt criteria for
determining whether workers’ collective action aghisocial dumping
legitimately balances employers’ economic freedom.

45.  Their conclusions fail adequately to reflect:

(1) the specificsectoral contextf the cases before them (construction and
maritime transport);

(i) the specifidransnationaldimension of social dumping, reflected in
EC legislation and EC case law protecting collecagreements (in
the Directives on Posting of Workers, Public Precoent and
Services)®

“3 Explicitly in Mengozzi, paras. 249, 251; impligiih Maduro, paras. 58-60. Paragraph 58: “Yet,
while the right to freedom of establishment geresaiverall benefits, it also often has painful
consequences, in particular for the workers of camgs that have decided to relocate. Inevitably the
realisation of economic progress through intra-camity trade involves the risk for workers
throughout the Community of having to undergo clesngf working circumstances or even suffer the
loss of their jobs. This risk, when it materialided the crew of th&kosella is exactly what prompted
the actions of the FSU and the ITF".

*4 Mengozzi, paras. 78; 142; Maduro, para. 60

“5 Directive 96/71/EC concerning the posting of waskia the framework of the provision of services.
0J 1996, L18/1; Directive 2006/123/EC of the Eump@arliament and of the Council of 12
December 2006 on services in the internal markét, 86/26 of 27.12.2006; Directive 2004/17/EC of
the European Parliament and of the Council of 3tdW&004 coordinating the procurement
procedures of entities operating in the water, gndransport and postal services sectors, OJ 11134/
of 30 April 2004; Directive 2004/18/EC of the Eusgm Parliament and of the Council of 31 March
2004 on the coordination of procedures for the dvadupublic works contract, public supplies
contracts and public service contracts, OJ L1346f13D April 2004.



Advocate General Menqgozzi in Laval: “Proportionajit

46.  Advocate General Mengozzi’'s assessment oktigrhacy of collective
action is based on the criterion of “proportionglifThis is applied, with very
different results, to:

0] the primary collective action taken by the Swedish Building \é&rs
Union (Svenska Byggnadsarbetareforbundaetating to:

(@) thepayclaim,
(b) otherterms and conditions,

(i) the solidarity action by the Swedish Electricians’ Trade Union
(Svenska Elektrikerforbundet

) The “proportionality” of primary action

@) “The proportionality of collective action” tompose a rate of pay
accordance with a collective agreeméht
47.  Advocate General Mengozzi’s position can bersansed as follows:

I. collective action to support a pay claim generadjisfies the criterion
of proportionality?’

il. even where the wage claim might be exces8ive,
iii. unless, in the case of a service provider fromlaratlember State,

the workers already have equivalent or essentsabiylar
entittlement’

“ paras. 254 ff.

" Paras. 254-255: “...the taking of collective actiorder to compel a service provider of a Member
State to agree to pay the remuneration determmaddordance with a collective agreement... is in
general appropriate to attaining the objectivesped, since the mere threat of collective action by
trade unions will encourage employers to enter titocollective agreement which they are under
pressure to sign”. Para. 258: “...exercise of thhtrig take collective action in order to compel a
service provider to subscribe to the rate of paliag in the sector in question in the host Member
State is, in principle, a less restrictive meashas automatic subjection to a similar rate of pénch,
without being a minimum rate of pay, is set by owaail legislation...”.

“8 paras. 259-260: “Admittedly, such a system isiéiab produce unforeseeable results or indeed, in
certain circumstances, to allow wage claims thahtibe excessive. However, those circumstances are
inherent in a system of collective employment iefe which is based on and favour negotiation
between both sides of industry, and, thereforetraotual freedom, rather than intervention by the
national legislature. | do not think that, at itegent stage of development, Community law can
encroach upon that approach to employment reldtipaghrough the application of one of the
fundamental freedoms of movement provided for e Theaty”.



48.  This appears broadly to reflect the positiothaPosting of Workers
Directive 96/71°° Advocate General Mengozzi states that collectot®a to
enforce a collective agreement is less restridtie@ the requirement laid
down in Directive 96/71: “automatic subjection tsimilar rate of pay which,
without being a minimum rate of pay, is set by oadil legislation...”.

49. On the one hand, Advocate General Mengozzi lgegsndthe Posting
Directive. His endorsement of collective actioretdorce pay provisions of
collective agreements is apparentbyt limitedto the construction sector
(though that is the sector in questiorLaval).

50. On the other hand, Advocate General Mengozzas to continue the ECJ’s
case law on the Posting Directive by subjectingaygl of collective action
to secure application of a collective agreememirtamportant condition: the
collective agreement must not replicate “equivatargssentially similar
entitlement” already guaranteed to the workers eomexd>*

51. Thisis a gloss imposed by the ECJ on the p&lirective, which includes
no such condition. It can be criticised on grouafigractical reality. it fails to
take account of the sectoral context and of thestrational dimension.

- the sectoral context

52. National courts are obliged to make an assedsofi@vhether provisions on
pay in another Member State are “equivalent orresgly similar” to those in
the collective agreement in question. This is anaexdinarily difficult task in
practice. It is rendered even more difficult du¢hte potential of provisions on
“pay” to include a range of benefits of great viri@nd complexity, such as
holiday entitlements and social insurance paymeéasparison of benefits

9 Paras. 263-264: “proportionality of restrictiongs. possible where it is established that the
protection conferred by those restrictions is nargnteed biydentical or essentially similar
obligations by which the undertaking is alreadyfmbin the Member State where it is established...
[This] requires host Member States, and in parictieir courts, to assess the equivalence or &gisen
similarity of the protection already available tosped workers under legislation and/or collective
agreements in the Member State where the servinéder is established, in particular as regards the
pay such workers receive”. On the facts of the ¢paea. 273): “If the gross wage paid by Laval was
not the same as or essentially similar to thatrdéteed in accordance with the
Byggnadsarbetareforbundet agreement fall-back elamsich | believe to be the case but cannot be
certain, it could in my view be concluded that tieflective action, in so far as it sought to imptse
rate of pay provided for by the Byggnadsarbetalefodet collective agreement, would not be
disproportionate to the objectives of protectinghkeos and combating social dumping”.

*0 Directive 96/71/EC concerning the posting of waskia the framework of the provision of services.
0J 1996, L18/1.

*L Arblade v. Leloup and Sofrage SARlases C-369/96 and C-276/96, [1999] ECR |-84&@ginent

of 23 November 1999.



across S5L21Ch a wide range available in different BlemStates is extremely
difficult.

- the transnational dimension

53. Even where equivalent entitlements may be ifiedt prescribing compliance
with the national collective agreement is import@stsurveillance by the
trade union party to the agreement is essentiés &ffective application®

54.  The Community legislator in the Services Dirertid not require such a
condition for the application of labour standantishie context of cross-border
provision of services. Rather, it excluded lab@uy in general as a factor to
be considered in free movement and explicitly pdedithat collective
agreements were not to be considered obstaclesearfovement? This
made unnecessary any assessment of their propaiityoregarding free
movement.

55. Instead, Advocate General Mengozzi has both:

0] adopted the condition (i.e. “absence of equivabeatection”) posited
by the ECJ - as to when collective agreements witie Posting
Directive may be enforced by Member States to appignilarly as a
condition for collective action by trade unionsetaforce collective
agreements;

(i) extended this jurisprudence to cover colleetaction aimed at
enforcing collective agreementsather sectors, beyond the
construction sector covered by the Posting Directiv

Both these propositions raise doctrinal and ptatproblems.

2 Such a exercise was required by the ECWazzolenj Case C-165/98, [2001] ECR 1-2189, where
the Court insisted that national authorities deteenwhether French and Belgian workers ‘enjoy an
equivalent position overall in relation to remunena, taxation and social security contributionzasa.
35). One commentator observed wryly: “One can imadhe reaction of the Belgian court receiving
this judgment”. P. Davies, “The Posted Workerseblive and the EC Treaty”, (2002) ®idustrial
Law Journal298 at p. 304.

*3 Finalarte Sociedad de Construcao Civil Lda and oghe Urlaiubs- und Lobnausgleichskasse der
Bauwirthschaft Cases C-49-50/98, C-52/98, C-54/98, C-68/98@+1d./98, [2001] ECR 1-7831.

Wolff & Miiller v. Pereira Case C-60/03, judgment of 12 October 2004.

> Articles 4(7) and 16(3).



56. Indoctrinal terms, they deviate from the legislative policyesgl in the
Services Directive (wholesale exclusion of lab@w bs a factor in free
movement” stipulating that collective agreements are notaiss to free
movement, and guaranteeing fundamental rightslteative action). While
extending the policy of the Posting Directive relyjag collective agreements
on pay to other sectors, they retain the doctgi@ds of subjecting application
of such collective agreements to the condition duativalent protection is not
available in the country of origin.

57. Inpracticalterms, the “equivalent protection” test is extreyrdgifficult to
apply even when comparing aristingcollective agreement with what is
prescribed in the country of origin. It is virtualmpossible if the test is
applied to collective action seeking a collectigeement wheraone has yet
been agreed

(b) “The proportionality of the collective actionto impose_otheterms and
conditions of a collective agreemeft

58.  Advocate General Mengozzi departs from the énaork indicated by the
Posting Directive and its jurisprudence by the dgsethat to make it a
condition of the pay claim that the employer agoeal the terms of a
collective agreement may be disproportiorat€he proposition can be
summarised as follows:

I. in the context of posting of workers, the condiidar which
collective action is taken must entail, for the keys concerned, r@al
advantagewhich contributesignificantlyto their social protection and
is not already guaranteed by obligations thatlaesame or essentially
similar to those by which the service providerlready bound in the
Member State in which it is establish&d:

* The (amended) Services Directive provides thatuhes on freedom of establishment and free
movement of services are not to affect labour lads employment conditions. This is spelled out in
Article 1 (‘Subject matter’), para 6. See also Racli4.

*® paras. 279 ff.

" Para. 280: “...the fact of making the very possipidif applying a given rate of pay conditional upon
prior signing up to all the conditions of a coligetagreement that apply in practice to undertaking
established in Sweden in the same sector andimikassituation goes beyond what is necessary to
ensure the protection of workers and to preveriasdamping”.

%8 para. 282: “That approach is, in my view, consomath the case-law which requires, first, that the
conditions laid down by the rules of the host MenmBete for the provision of services in the cohtex
of the posting of workers entail, for the workeosicerned, a real advantage which contributes
significantly to their social protection and, sedpas stated earlier, that the protection offerngduzh
conditions is not already guaranteed by obligatibias are the same or essentially similar to thyse
which the service provider is already bound inNMember State in which it is established”.



59.

60.

61.

62.

il all the more so if the action is against an emplityeind by a
collective agreement in another Member State progithe same or
essentially similar conditiors.

ii. in this specific case, collective action to requiesal to agree tall
terms and conditions of a collective agreement@mdition of
application of a particular pay agreement was disprtionate’”

This proposition may be criticised on a nuntdfgsractical grounds.

First, Advocate General Mengozzi was wise od@riter the minefield of
assessing the value of a trade union demand arsgoeant collective action
regarding pay! The same caution should be exercised regardireg tetms
and conditions of employment.

Secondly, to insist on the trade union notifighpay demands to demands on
other terms and conditions of employment is to rgribe reality of bargaining
practices. Bargaining frequently links pay demamaisonly to other benefits
(e.g. pensions, holidays), but to working time, kiog practices and other
provisions of collective agreements related to pobitity. Contrary to much
public policy on macro-economic management, th@@stion is an
inducement for unions to place all their demandieuthe heading of pay
increases.

Finally, the Posting Directive, Article 3, ragps compliance with terms
relating not only to pay, but also to working tinmeJidays, health, safety and
hygiene, maternity and pregnancy and equal tredtbetween men and
women and other non-discrimination provisions. Chhamge is not subject to
the condition that the terms constitute “a realeadage which contributes
significantly to their social protection”. Furtheéhe Directive allows Member
States to extend mandatory application of collectigreements to other terms
and conditions of employment (Article 3(10)), withi@ny condition as to
proportionality or equivalence. To be consisterthvhis, the inference of
Advocate General Mengozzi's proposition would bet ttollective action
should be lawful at least where one Member Staasgdone this. But the
result would be uneven application of the EC lawree movement and

% Para. 281: “That assessment extemdtsrtiori to a situation in which, as in this case, the utadkéng
which temporarily posts workers to the host MentBiate is bound by a collective agreement legally
entered into in another Member State. In suchuatitn, it would in my view be contrary to the
principle of proportionality to seek, even followirollective action taken in accordance with domest
law, to make a service provider of another MemliateScomply either with conditions which are not
designed to attain the objects for which the takihgollective action is justified or with conditie

that duplicate those to which that provider is sabjn the Member State in which it is establistied,
particular under the collective agreement concludetiat Member State”.

0 para. 280, see footnote 57 above.

® paras. 259-260, see footnote 48 above.



collective action depending on whether a MembeteStad exercised that
option.

63. In sum: Advocate General Mengozzi's applicabbthe principle of
“proportionality” to assessing the balance betwwerkers’ collective action
in support of a bargaining demand and resultingrabson of an employer’s
economic freedom is fraught with doctrinal and picat difficulties.

(i) The proportionality of solidarityaction

64.  Advocate General Mengozzi concludes that tbpgationality of solidarity
action, even where it is the main contributor te éffectiveness of the
collective action, is dependent on that of the priyraction. If the primary
action is proportionate, the solidarity action @& to be assessed differentfy.

65. The obvious criticism here is that the legabtyolidarity action is dependent
on determining whether the primary action is prédpoate, and therefore
lawful. This is an impossibly complex assessmentHe national judge to
make. It depends on whether the primary actiobaiapay, the action is not
linked to other terms and conditioffsand there is no equivalent protection.
Or, if the primary action is not about pay, theretlter there is a
significant/real advantage to the workers whichls® not already guaranteed
by equivalent provision.

Conclusion

66.  The criterion of proportionality as proposedAnrvocate General Mengozzi
has major disadvantages. Without further specibfoait is too vague to be
applied to the many forms which collective actiakds (ranging from normal
collective bargaining to workplace occupationsyvilt give rise to great
divergences in the practice of national courtsh lpwbbablywithin national
systems and certainbetweemational systems. Collective action in one
Member State may be deemed an unacceptably dispimyie restriction on

%2 paras. 305-306: “Finally, for the sake of compiess with regard to the problem of the
proportionality of restrictions deriving from thelective action in question in this case, | do thahk
that, in the context of the review that the natlawaurt should carry out in that connection — inichg
its assessment of the wellfoundedness of the afiiotlamages brought by Laval against the trade
unions in this case — it need treat the defendaritee main proceedings differently by drawing a
distinction between, first, Byggnadsarbetareforkairahd its local branch, which initiated the
blockade, and, second, the SEF [the Swedish al@gts’ trade union Svenska Elektrikerforbundet
(SEF)], which carried out the solidarity actiontifdugh it was the latter action that caused the
stoppage of work on the Vaxholm building site arainty contributed to Laval’s terminating the
posting of Latvian workers to that site, the fagtv@rtheless remains that, in law, that action was
necessarily dependent upon the setting up of thekbte”.

% One need only contemplate the problem of soligation which differs from the primary action in
being taken not ostensibly about pay, or ostendgibked to other terms and conditions.



Community economic freedoms while identical coiketaction in another
Member State is considered a wholly acceptableicgsh. Not least, such
divergences will inevitably give rise to referenteshe ECJ questioning
national courts’ application of the criteff.

67. Advocate General Mengozzi's Opinion illustrates risks entailed in laying
down general propositions of proportionality todpplied to collective action
in the very diverse systems of industrial relatiand collective bargaining
operating in different sectors across 27 MembeteSta

Advocate General Maduro in Viking: Timing and voldary solidarity

68.  Advocate General Maduro’s OpinionMiking includes a number of general
statements of policy and principle. Some are maestionable than others.
The assertion that the Treaty’s economic ordeaget on a “social contract
between workers and society is a claim requiringenasgumentation than is
provided in the Opiniof® In principle, the protection in the EU legal oraér

% The lessons of the Acquired Rights Directive 18#d the definition of “transfer of an undertaking”
are all too plain to see. Council Directive 77/ February 14, 1977 on the approximation of twes|
of the Member States relating to the safeguardih@noployees' rights in the event of transfers of
undertakings, businesses or parts of businessds 026, as amended by Directive 98/50/EC of 28&Ju
1998, OJ L 201/88. Consolidated in Directive 20813212 March 2001, OJ L/82/16.

% ThelLaval case itself illustrates this. The distinction beéw collective action in support of pay
claims, as contrasted with action in support dPjadther terms of a collective agreement, is pesha
explicable only by the specific facts of the digpirtLaval. This concerned posted workers in Sweden
and the Posting of Workers Directive 96/71, whigghlights the mandatory nature of minimum pay
standards in collective agreements in the construsiector. A summary of the task facing the nation
court is provided in para. 284: “In order to asgbssproportionality of the collective action takey

the defendants in the main proceedings, the ndtamnat, when considering the conditions of the
Byggnadsarbetareforbundet collective agreementligatollective action was intended to induce
Laval to sign, even before starting any negotiatietio the applicable rate of pay or applying tte r

of pay determined in accordance with the fallbdekise in that agreement, should:

— first, with regard to possible terms and cowdisi of employment provided for in the
Byggnadsarbetareforbundet collective agreementichylas we have seen in the part of this opinion
concerning Directive 96/71, relate to matters othan those listed in the first subparagraph ofchet
3(1) — verify whether, in so far as those cond#iane governed by public policy conditions in Swede
within the meaning of Article 3(10) of that direati the subjection of Laval to those conditions ratd
go further than was necessary to attain the objesthursued by the collective action concerned;

- second, with regard to the other conditions ef Byggnadsarbetareforbundet collective
agreement, verify whether those conditions involagdal advantage that made a significant
contribution to the social protection of posted kess and did not duplicate any identical or esadinti
similar protection offered to them by the legisdatiand/or collective agreement applicable to Laval
the Member State in which it is established”.

% paragraphs 59-60: “Although the Treaty establishesommon market, it does not turn a blind eye
to the workers who are adversely affected by itgtige traits. On the contrary, the European
economic order is firmly anchored in a social cactr workers throughout Europe must accept the
recurring negative consequences that are inhargheicommon market’s creation of increasing
prosperity, in exchange for which society must canitself to the general improvement of their ligin
and working conditions, and to the provision ofmmic support to those workers who, as a
consequence of market forces, come into difficsltiss its preamble demonstrates, that contract is
embodied in the Treaty... This touches upon a mdjatienge for the Community and its Member
States: to look after those workers who are haraseal consequence of the operation of the common



fundamental rights to take collective action isgatically declaref’
However, the Opinion outlines specific conditions lawful collective action.
Whereas “proportionality” is the central concepiidvocate General
Mengozzi's assessment of the balance in EU law é&&tveconomic freedom
and collective actiof> Maduro’s Opinion never even uses the word

“proportionality”.®°

69. Instead, Maduro proposes to assess the lawRulvfecollective action using
two criteria.
I. collective actiontiming is everything;
il. solidarity action must beoluntary.

70. These criteria aimed to address the differesitions in theViking case of the
FSU (collective action) and the ITF (solidarityiaa).”

Collective action: Timing is everything

71.  Workers may take collective action to protéeiitjobs and working
conditions against relocation by employers of tleemnomic activities to
other Member States provided this collective acisotakenbeforethe
relocation’* This appears to derive from a broader statemetfteoprinciple

market, while at the same time securing the oveeaikfits from intra-Community trade”. This is
admirable sentiment but it is both legally quesdiolie under present Treaty provisions (the imbalance
between the Community’s competence to promote méokees and its competence to provide social
protection raises questions as to the existentdgiofsocial contract”) and wholly unrealistic inet
present political climate.

" paragraph 60: “The right to associate and the tighollective action are essential instruments fo
workers to express their voice and to make goventsrend employers live up to their part of the
social contract. They provide the means to empédka relocation, while ultimately gainful for
society, entails costs for the workers who will e displaced, and that those costs should not be
borne by those workers alone. Accordingly, thetsgh associate and to collective action are of a
fundamental character within the Community legaleor as the Charter of Fundamental Rights of the
European Union reaffirms. The key question, howeteat lies behind the present case, is to whad end
collective action may be used and how far it may go

% Both Mengozzi and Maduro cite the consequencewidokers of the free movement of employers
which allows for relocation of their economic adties to areas of lower labour costs: social dumgpin
Mengozzi invokes “proportionality” to allow for sacollective action by workers to protect their
interests.

% para. 25 contains an indirect reference to prapality (see footnote 40 above).

" This is my reading of the somewhat enigmatic pd8a.“In order to establish whether the policy of
coordinated collective action currently under cdaesation has the effect of partitioning the labour
market in breach of the principle of non-discrintias, it is useful to distinguish between two typds
collective action that may be at issue in the presase: collective action to persuade Viking Lioe
maintain the jobs and working conditions of thereat crew and collective action to improve the t&erm
of employment of seafarers throughout the Commuinity

" Para. 66: “Thus, in principle, Community law does preclude trade unions from taking collective
action which has the effect of restricting the tighestablishment of an undertaking that internds t
relocate to another Member State, in order to ptdtee workers of that undertaking”. Para. 67:



of equivalence: that collective action in casesob-Community relocation is
not treated less favourably than in cases of rélmtavithin national
borders’?

72. However, collective acticafter the relocation amounts to discrimination
against the jobs and working conditions of workarghe other Member
State’® This is deemed to be partitioning the labour mawéorm of
discrimination on grounds of nationality prohibited EU law’*

“...collective action to persuade an undertaking &intain its current jobs and working conditions...
represents a legitimate way for workers to pres#ree rights and corresponds to what would usually
happen if relocation were to take place within ander State”.

"2 para. 65: “In view of the margin of discretion whiCommunity law leaves to the Member States, it
is for the national court to determine, in the tighthe applicable domestic rules regarding thereise

of the right to collective action, whether the antunder consideration goes beyond what domestic la
considers lawful for the purpose of protectingititerests of the current crew. However, when making
this determination, national courts have a dutyeur@bmmunity law to guarantee that cases of intra-
Community relocation are not treated less favoyr#iidn relocations within national borders”.

3 para. 67: “However, collective action to persuadeindertaking to maintain its current jobs and
working conditions must not be confused with cdlieeaction to prevent an undertaking from
providing its services once it has relocated ahrdhe first type of collective action represents a
legitimate way for workers to preserve their rigatsl corresponds to what would usually happen if
relocation were to take place within a Member St##d, that cannot be said of collective actiort tha
merely seeks to prevent an undertaking that hasdhelsewhere from lawfully providing its services
in the Member State in which it was previously bisted”. The last sentence seems directly to
contradict the policy of both the Posting Directargd the Services Directive. Both allow the host
Member State to enforce domestic labour standartisni and collective agreements. If so, it seems
trade unions should be allowed to take collectist®a in their own Member State to enforce
collective agreements against undertakings whisfe helocated and now seek to provide services in
the host Member State.

" para. 62: “A coordinated policy of collective actiamong unions normally constitutes a legitimate
means to protect the wages and working conditiéiseafarers. Yet, collective action that has the
effect of partitioning the labour market and thrapedes the hiring of seafarers from certain Member
States in order to protect the jobs of seafareadtier Member States would strike at the heartef t
principle of non-discrimination on which the commmiarket is founded”. Paragraph 68: “Blocking or
threatening to block, through collective action,usmlertaking established in one Member State from
lawfully providing its services in another Membeat® is essentially the type of trade barrier that
Court held to be incompatible with the Treatydammission v. Frangeince it entirely negates the
rationale of the common market. Furthermore, tovallhose kinds of action would carry the risk of
creating an atmosphere of constant retaliation éetvsocial groups in different Member States, which
could gravely threaten the common market and th& spsolidarity embedded in it”. This invokes a
strange notion of “solidarity”: the spirit of so#idty is that of the common market, said to be
threatened by collective action, but not by relmgdtThere is another, quite different, non-market
spirit of solidarity: social solidarity. If anythin that is threatened by relocation, and strengtthdry
collective action. So like Michelle Everson’s “matlcitizenship” (M. Everson, “The Legacy of the
Market Citizen”, in J. Shaw and G. More(eddgw Legal Dynamics of European Unj@xford,

1995), we have the concept of “market solidaritydnr-oxymoron, a contradiction in terms, as markets
consist of individualised atomised actors, the evge to collective (social) solidarity manifestriade
unions’ collective action...



Conceptual and practical problems
I. Consistency with EC directives

73. Making the lawfulness of collective action citimthal on timing offers every
incentive to employers not to disclose their decigdb relocate. This conflicts
with their obligations under Community directivesinform and consult
employees’ representatives about such decigfisere would be
considerable irony in a situation where an empleyaating the obligation to
inform and consult before relocating was therelotguted from collective
action.

74. Conversely, it offers incentives to workers #mgir trade unions to commence
collective action as soon as possible. Again, prakissues arise of when
collective action can be deemed to have begun.

ii. Relocation outside the EU: Workers who are rifi-hationals

75.  The objection to collective action after rekima is that it is a form of
discrimination on grounds of nationality prohibiteg EU law?® This will
presumably not be the case where collective adidirected against
relocation to anon-EUMember State. Nor does collective action partitios
EU labour market where the workers employed byd¢fmcating employer are
non-EUnationals.

iii. The sectoral dimension

76. If the collective action is takdreforethe undertaking relocates outside the
Member State, the action is lawful. If the undeirtigihas relocated and seeks
to provide servicebackto the Member State of origin, it is unlawful. The
guestion of timing is difficult: when can relocatibe said to have occurred?

> Council Directive 75/129 of February 17, 1975 e approximation of the laws of the Member
States relating to collective dismissals, OJ L 8885 amended by Directive 92/56 of 24 June 1992, O
L 245/92; consolidated in Council Directive 98/5@/Bf 20 July 1998 on the approximation of the
laws of the Member States relating to collectivéuredancies, OJ L 225/16. Council Directive 77/187
of February 14, 1977 on the approximation of thesslaof the Member States relating to the
safeguarding of employees' rights in the eventrafhdfers of undertakings, businesses or parts of
businesses, OJ L 61/26, as amended by DirectigO8BC of 29 June 1998, OJ L 201/88; consolidated
in Directive 2001/23 of 12 March 2001, OJ L/82/C&uncil Directive 94/45/EC of 22 September 1994
on the establishment of a European Works Coundl procedure in Community-scale undertakings and
Community-scale groups of undertakings for the pses of informing and consulting employees. OJ L
254/64 of 30.9.94. Council Directive No. 2002/14ablishing a framework for informing and consulting
employees in the European Community. OJ 2002, 1980/2

® para. 62ibid..



No guidance is offered. There are severe diffiealth making legality
dependent on contingencies of fact, which lend gedves to manipulation.

77. Advocate General Maduro appears to distingoettveen services and other
sectors. This is especially difficult if “establislent” is the issue: are services
established by simply registering an office? Is ofaaturing different? Is
transfer of substantial assets required beforeagion is deemed to occuif?
This appears to distinguish collective action agfaialocation of
manufacturing (more easily protected) v. collecaetion against services
(less easily protected). Or will this provide tlzene protection to
manufacturing relocations which is now offered toss border relocation of
services by the Posting Directive and more recghtyServices Directivé?

V. Maritime transport

78. The maritime transport sectorViiking illustrates the practical difficulty of
determining when relocation has taken place.usgn the company has
formally registered in another Member State, whenregistration of the ship
itself has changed, when the ship begins its vayagéer the new flag, when
the crew is replaced...? The lawfulness of collectiggton depends on the
arbitrary selection of a date. Again, there aremives to employer secrecy
and hasty trade union collective action.

" There is an uncanny parallel with the conceptarigfer of an undertaking (when does the transfer
occur, what constitutes a transfer...). Council Dinec77/187 of February 14, 1977 on the
approximation of the laws of the Member Statestirgjeto the safeguarding of employees' rights & th
event of transfers of undertakings, businessesids pf businesses, OJ L 61/26, as amended by
Directive 98/50/EC of 29 June 1998, OJ L 201/88smiidated in Directive 2001/23 of 12 March
2001, OJ L/82/16.

8 Para. 68 is at odds with the policy of the Postind Services Directives: “Blocking or threateniag
block, through collective action, an undertakingablshed in one Member State from lawfully
providing its services in another Member Statesgeatially the type of trade barrier that the Coweittl
to be incompatible with the Treaty @ommission v. Frangeince it entirely negates the rationale of
the common market. Furthermore, to allow those «ioidaction would carry the risk of creating an
atmosphere of constant retaliation between socialgs in different Member States, which could
gravely threaten the common market and the sdisblidarity embedded in it”. Both the Posting
Directive and the Services Directive aim precisglyhe solidarity achieved by requiring equal
treatment — between workers in the host state amless from other Member States providing
services in the host state — including terms oflegapent in collective agreements.



Solidarity action must be voluntary

79.  The criterion of lawfulness is whether affiéiatcalled upon to take collective
solidarity action do so voluntarily, or are obligeddo so’?

Conceptual and practical problems

I. Voluntary v. compulsory

80.  There is some artificiality in the distinctiohvoluntary v. compulsory
compliance. There is a distinction between beindeuan obligation as a
member of the federation, and being obliged taaaesult of the federation’s
power® The former may be correct, the latter not. Thdageawith other
international organisations, not least the ILOngructive.

il. What constitutes compulsion?

81.  Which power, if any, of the federation (for exae, the ITF or the ETUC)
over affiliates failing to comply suffices to remdbe action compulsory:
reprimand, financial penalty, suspension, expul3idre any of these
sufficiently compelling to oblige the affiliate tmmply?

" Paras. 70-72; “Naturally, the FSU may, togethehwtie ITF and other unions, use coordinated
collective action as a means to improve the terhesmployment of seafarers throughout the
Community. A policy aimed at coordinating the natibunions so as to promote a certain level of
rights for seafarers is consistent with their rigghtollective action. In principle, it constitutas
reasonable method of counter-balancing the actibnadertakings who seek to lower their labour
costs by exercising their rights to freedom of mueat. One must not ignore, in that regard, the fact
that workers have a lower degree of mobility thapit@l or undertakings. When they cannot vote with
their feet, workers must act through coalition. Téeognition of their right to act collectively an
European level thus simply transposes the logitatibnal collective action to the European stage.
However, in the same way as there are limits taitite of collective action when exercised at the
national level, there are limits to that right wreetercised on a European level.

A policy of coordinated collective action could #abe abused in a discriminatory manner if it
operated on the basis of an obligation imposedlarational unions to support collective action by
any of their fellow unions. It would enable anyinatl union to summon the assistance of other ion
in order to make relocation to another Member Statelitional on the application of its own prefeire
standards of worker protection, even after relocetias taken place. In effect, therefore, suchliaypo
would be liable to protect the collective bargagnpower of some national unions at the expenskeof t
interests of others, and to partition the labourkmgin breach of the rules on freedom of movement.
By contrast, if other unions were in effect freeckmose, in a given situation, whether or not to
participate in collective action, then the dandediscriminatory abuse of a coordinated policy vebul
be prevented. Whether this is the situation indiheumstances of the present case must be Idfieto t
referring court”.

8 See H.L.A. HartThe Concept of LawDxford, 1961.



iii. Incentives to manipulate

82. Once more there are difficulties in making legalepend on conditions
which may be manipulated. Would a formal amendnetie statutes of the
organisation suffice to render compliance “voluptar

Conclusion

83. In the Opinion of Advocate General Maduro, edlive action is a
fundamental right protected in EU law. Howeversthrotection is contingent
on collective action not partitioning labour maskethis means that they
should not impede the hiring of workers from someniber States in order to
protect jobs of workers in other Member Statesld€tive action aims to
improve labour standards in general and EU prowath collective action if
it is undertaketeforerelocation has occurred, or, in case of solidatyon,
if it is voluntaryfor all unions involved. If these conditions a&disfied, then
coordinated collective action is legitim&te.

Solution 4

84.  This solution aims at balancing the econongedioms of employers and the
collective rights of workers and their organisation

85.  The starting point is a presumption that tratisnal collective action by
workers is a legitimate means to balance the tatismal economic activity of
employers. Both are protected by Community law.

8 In Viking, therefore, the ITF and FSU must demonstrateddtiglish Court of Appeal that these
conditions are satisfied. The answers offered byokdte General Maduro to the questions posed by
the Court of Appeal would indicate the followings Aegards the ITF: UK domestic rules make
solidarity action unlawful, whether it engagesar@ommunity relocation or not. Yet the Opinion
states thatoluntarysolidarity action, takebeforethe service is relocated, is protected as reflgain
fundamental right protected by the EU legal ordaguably, this overrides any conflicting domestic
law. The ITF would have to show that (i) the cdiiee action preceded the relocation; (i) affiliate
were not compelled to take solidarity action. Fe future, the ITF's Flag-of-Convenience policy
(FOC) could be formulated to secure this. Spedlficas regards solidarity action affecting reldcat
(reflagging) to non-EU Member States not protedtg@U law on non-discrimination on grounds of
nationality. As regards the FSU: Finnish law prtdesolidarity action against relocatiwsithin
Finland.Equivalentprotection must be available for solidarity actighich is intra-EU. This is the
case here. The EU right to collective action igl $aibe contingent on it being (i) before relocatémd
(ii) voluntary, not compulsory. As these conditialtsnot apply to domestic relocations, can they be
imposed on the FSU in this case? Or, dangeroustifddhey be deemed now to override domestic law
so as to impose them as conditionsdomesticsolidarity action? If so, the FSU also would have
demonstrate that it took action preceding the etloa (would this be re-flagging (establishment) or
the actual provision of services)?



86. In accordance with the principle of subsidjarhis presumption is
strengthened if transnational collective actiotawful under national law.

87. Moreover, as a fundamental right protectechieygeneral principles of
Community law, national law may not prohibit traasanal collective action.
Although Member States may impose conditions oaxtxcise reflecting the
national context and legal framework of industrehtions, Member States
must “respect the essence” of the right to takkective action (Article 28 of
the EU Charter) and “limitations may be made ohthéy are necessary and
genuinely meet objectives of general interest reissgl by the Union or the
need to protect the rights and freedoms of oth@sgicle 52(1) of the EU
Charter).

88. Finally, a specific criterion operates in tlypérsensitive context of exercise
by employers of their transnational economic freesloRegardless of any
national conditions on its exercise, collectivaatis lawful where the
employer fails to comply with obligations under #eguis communautaire
socialprotecting the rights of workers as an objectivgerieral interest
recognised by the Unidf.

89.  This last criterion reflects the approachegpsetbin the Opinions of the
Advocates General Miking andLaval

90. InViking, Advocate General Maduro takes the position thabses of
relocation, collective action is permitted to cormnbacial dumping provided it
is takenbeforethe relocation occurs. Relocation is almost iradalyi
accompanied by collective dismissals of workerse ERJ hasleclared
unequivocally that any decision to collectivelyrdiss workers can only be
takenafter the completion of the process of information aodsultation’>
The conclusion, consistent with the reasoning ofdedite General Maduro in
Viking, is that collective actioshould always be lawfuals any decisions

8 This, of course, is without prejudice to the léyadf collective action otherwise under takentie t
normal course of industrial relations governedhsypreceding criteria.

8 Irmtraub Junk c. WolfgangKuhnel als Insolvenzveteraliber das Vermogen der Firma AWCase
C-188/03, 27 January 2005, paras. 40-45, interré@iouncil Directive 75/129 of February 17, 1975 on
the approximation of the laws of the Member Sted&ting to collective dismissals, OJ L 48/29, as
amended by Directive 92/56 of 24 June 1992, 0J3/9%4 Now consolidated in Council Directive
98/59/EC of 20 July 1998 on the approximation efldws of the Member States relating to collective
redundancies, OJ L 225/16. Relocation between MeiBtages will often be the action of multinational
enterprises. European works councils (EWCs) haweessfully taken legal action to block decisions
by multinationals where the enterprise failed topty with the requirements of the EWCs directive.
Council Directive 94/45/EC of 22 September 1994tmnestablishment of a European Works Council or a
procedure in Community-scale undertakings and Camitgrgcale groups of undertakings for the purposes
of informing and consulting employees. OJ L 25431680.9.94. Council Directive 97/74/EC of 15
December 1997 extending to the United Kingdom Dive®4/45/EC. OJ L 10/22 of 16.1.98. There are
three recent decisions of national courts in Beitg{British Airways, Cour de Travail de Bruxelles, 6
December 2006) and France (Gaz de France, Trilden@rande Instance et Cour d’Appel de Paris, 15
November 2006; Alcatel/Lucent, Tribunal de Granagtdnce de Paris, 27 April 2007.



affecting the workforceannotbe taken until the information and consultation
requirements have been complied ith.

91.  According to Advocate General MengozzLaval, the balance between
fundamental rights to collective action protectgdhe EU legal order and
economic freedoms guaranteed by the Treaty ismeted by the criterion of
proportionality®® The ECJ could provide further guidance in the fofra
criterion of “proportionality” inspired by Advocatéeneral Maduro’s Opinion
in Viking. The criterion would be whether the employer hahglied with the
EU obligation to inform and consuydtior to any decision, on relocation or on
any other matter, requiring such a process of gmngagement with the
workforce® Failure to do s@pso factomakes collective action proportionate
and protected by EU laf¥.

92. Theacquisof the EU industrial relations system embodiesiraciple of social
partnership implying mutual cooperation betweensthaal partners. The
social dialogue process of “information and coretidh with a view to
reaching an agreement” underpins much oftguis communautaire social
engaging the social partners in a cooperative gt At the end of this
cooperation process management has the econoradofreto make the
decision. Equally, however, workers have the funeiatal right to take
collective action. Managerial prerogative exergsgtonomic freedoms is
balanced with workers’ fundamental right to takéemtive action.

8 Arguably, the same requirement as to timing appliethe equivalent obligation of information and
consultation in the framework Directive 2002/14egards other decisions affecting the workforce.

8 As outlined above, without more, this criterionetéitens to produce considerable confusion with
regard to its practical application by courts iffatent Member States.

8 Not only the EWC Directive, but also Council Ditige No. 2002/14 establishing a framework for
informing and consulting employees in the Europ@ammunity. OJ 2002, L80/29. 2002/14

87 Again, failure by the employer properly to infoemd consult with a view to reaching agreement is
sufficient butnotnecessaryo render collective industrial action proportitedf the employers in
Laval or Viking merely went through the motions and never genyiiméénded to reach agreement, as
they had already decided (1)liaval, to pay Latvian workers without regard to Swedishective
agreements, (2) Miking, to hire Estonian seafarers without regard toailective agreement with

the Finnish Seamen’s Union, this in itself wouldfise to make the collective action proportionate,.
But it would not be necessary as the collectiveoaotvould satisfy the three criteria outlined

previously (paras. 85-87 above).

% See, for example, Article 1(3) (“Object and prjsies) of. Council Directive No. 2002/14
establishing a framework for informing and constiemployees in the European Community. OJ
2002, L80/29: “...the employer and the employeeptresentatives shall work in a spirit of cooperatio
and with due regard for their reciprocal rights atdigations, taking into account the interestshimit
the undertaking or establishment and of the empggyeSee also Council Directive 94/45/EC of 22
September 1994 on the establishment of a Europeaks/Council or a procedure in Community-scale
undertakings and Community-scale groups of undedakfor the purposes of informing and consulting
employees. OJ L 254/64 of 30.9.94, Article 9: “Toentral management and the European Works
Council shall work in a spirit of cooperation witlue regard to their reciprocal rights and obligatio
Also Article 6(1): “The central management and $pecial negotiating body must negotiate in a spirit
of cooperation with a view to reaching an agreemerthe detailed arrangements for implementing the
information and consultation of employees proviftadn Article 1 (1)".



Doctrinal and practical advantages

93. In doctrinal terms, this is a specifically E&ludion based on thacquis
communautaire sociakflected in Articles 27 and 28 of the EU Chaffer:
protection by EU law of the transnational econofreedom of employers is
balanced with protection of transnational colleetaction by workers.

94. In practical terms, this solution contributesvoiding the negative
consequences of both litigation (seeking remedidke form of injunctions
from national courts to enforce the obligationrtiorm and consult) and
precipitate collective industrial action (by workegaroperly informed and
consulted before decisions affecting them are made)

5. Interpreting the Treaty as recognising that cdéctive action is essential to
the effective functioning of the internal market

95.  The argument that collective agreements areamistent with the internal
market reflected in the Treaty’s competition pramis was rejected by the
Court inAlbany The same argument is now resurrected againgtotiok
action, this time invoking the Treaty’s free movernprovisions.

96.  The solution proposed is an interpretative @@gi to the Treaty. Treaty
provisions are to be interpreted as recognisingdbléective action by
workers is consistent with the effective functiapof the internal market.

97. The rationale for free movement is market iraggn. Market integration is
premised on market efficiency. Workers and thegaoisations, trade unions,
are also market participants and have rights. Tdivity is equally crucial to
the allocative efficiency of the market. Marketi@#ncy requires collective
action by workers and trade unions to ensure tlege is heard and their
interests are taken into account. Drawing on caiscefg‘exit”, “voice” and
“loyalty” developed by the economist Albert Hirschny® Miguel Poiares

Maduro has arguet:

8 Article 27: Workers’ right to information and canation within the undertaking; Article 28: Right
of collective bargaining and action..

% Exit, Voice and Loyalty - Responses to Declineiim§, Organisations and Statgg#iarvard

University Press, 1970).

L M. Poiares Maduro, “Striking the Elusive BalancetBeen Economic Freedom and Social Rights in
the EU”, in P. Alston (ed)The EU and Human Righ{®xford University Press, 1999), pp. 449-472, at
470. As Maduro stated in his earlier bodke The Court: The European Court of Justice and the
European Economic Constitutighlart Publishing, 1998), at pp. 138-139: “Fronepresentative point
of view, a market operating at its best will be arket where decisions are the result of voluntary
transactions in which all the people affected papéte, and in which all costs and benefits and
alternative transactions are taken into accourth@umarket would be an ideal decision-maker from



“In this respect, the system requires a set ofasoights that can be
said to guarantee participation and representatiomarket decisions
and, by internalizing costs which tend to be igddrethose decisions,
increase efficiency. Those social rights are relaeforms of voice
and exit in the market... rights of participatiordaepresentation such
as the freedom of association, the right to calledbargaining, and
the right to collective action should be consideasdnstrumental to a
fully functioning integrated market which can inase efficiency and

wealth maximization®?

98.  Workers and trade unions must be allowed topstenwith employers in the
setting of labour standard$The Commission constantly cites the role of
social dialogue as central to the EU economic m&dBhere is no
contradiction between market integration, econdneiedoms and trade union
collective action. The Treaty’s provisions on fraevement are to be so
interpreted®®

99. Economic provisions of the Treaty have comieetoe-interpreted in light of
changes in the scope of activities of the The ECJ’s decision iAlbanyis

the point of view of resource allocation efficien©f course this ideal market will rarely, if evexist.
But for our purposes what is important is not deiaing when the market is the ‘best’ or even when i
is ‘at its best’, but rather when it is ‘betteratihthe alternative available institutions”. Senegally,
Chapter 4: “The Alternative Models of the Europ&monomic Constitution”, pp. 103-149.

92 Maduro produced only a partial account of hisieatheory in his Opinion as Advocate General in
Viking, para. 33: “The rules on freedom of movement &edtiles on competition achieve this purpose
principally by granting rights to market participgnEssentially, they protect market participants b
empowering them to challenge certain impedimenth@émpportunity to compete on equal terms in the
common market. The existence of that opportunithéscrucial element in the pursuit of allocative
efficiency in the Community as a whole”.

% Instead, in his Opinion, Advocate General Madwntinues, para. 36: “Thus, at the heart of the
matter lies the following question: does the Traatgly that, in order to ensure the proper fundtign

of the common market, the provisions on freedommo¥ement protect the rights of market
participants, not just by limiting the powers oétauthorities of the Member States, but also by
limiting the autonomy of others?”

% The introduction to the Commission’s Communication'The European social dialogue, a force for
innovation and change’ (COM(2002) 341 final, Bruss26 June 2002) states (p. 6): ‘The social
dialogue is rooted in the history of the Europeantinent, and this distinguishes the Union from mos
other regions of the world'.

% The ECJ recognised the implications of the tramsétion from the purely common market nature of
the EU in Case C-50/9Beutsche Telekom AG v Schrof@000] ECR I-743. The Court concluded:
(para 57) (italics added) ‘...it must be concludeat theeconomic ainpursued by Article 119 [now
141] of the Treaty, namely the elimination of ditiins of competition between undertakings
established in different Member Statisssecondary to the social aipursued by the same provision,
which constitutes the expression diiadamental human rightThere is similar reasoning in the
Opinion of Advocate General Tesauro and the juddroéthe ECJ in Case C-13/® v S. and
Cornwall County Council1996] ECR 1-2143.

% For example, the Commission must now take employimeo account due to Article 127(2) EC
inserted by the Treaty of Amsterdam, which requihed: ‘The objective of a high level of
employment shall be taken into consideration infthmulation and implementation of Community
policies and activities’. Even before, in interjmgtthe Treaty provisions on competition, the E@3 h
explained that an agreement’s beneficial effeatmployment ‘since it improved the general
conditions of production, especially when markgeotives are unfavourable, comes within the



a crucial illustration where the Court acknowledgfeat the EC Treaty
provisions on competition policy must be conditidry other Treaty
provisions on social policy; specifically, collaatiaction in the form of
collective bargaining/social dialogdéThe ETUC's letter attached to the ITF
submission inViking proposed this approach:

‘The ETUC considers that the relationship betwemamemic
freedoms of movement and fundamental social right®llective
action should be consistent with the evolutionhaf EU from a purely
economic Community establishing a common market Emropean
Union with a social policy aimed at protecting werk employed in
the common market who are also citizens of the knio

Economic provisions of the Treaty have to be inigd in light of
changes in the scope of activities of the EU...".

Solution 5

100. The solution proposed is an interpretative@gpgh to the Treaty. Treaty
provisions are to be interpreted as recognisingdbidective action by
workers is consistent with the effective functianof the internal market.
Treaty provisions on free movement are to be iméteol consistently with the
recognition that workers and trade unions, as mar&eicipants, may take
transnational collective action to ensure theiceds heard and their interests
are taken into account, a feature essential teffleetive functioning of the
internal market. Collective bargaining, collectagreements and collective
action are essential to the effective and equithletioning of the labour
market.

101. This interpretative approach to the Treatyeisessary to balance the growing
discrepancy between the power of employers bengfitom European
transnational economic integration, and the redatveakness of a labour
movement largely confined to national boundariesicollective bargaining
and collective actiof?

framework of the objectives to which reference rhayhad pursuant to Article [81(3)]'. Case 26/76
Metro-SB-Grobmarkte GmbH & Co LG v Commission & 8AB77] ECR 1875, para 43.

" Submissions of a number of Member States inviking case proposed that the provisions on
economic freedoms in Title 11l of the EC Treaty &webeinterpretedso as to be consistent with the
social policy provisions of Title XI of the Treat$ee now the proposed “horizontal” social clause in
the draft Reform Treaty : “In defining and implertiag its policies and actions, the Union shall take
into account requirements linked to the promotiba bigh level of employment, the guarantee of
adequate social protection, the fight against $esielusion, and a high level of education, trajnand
protection of human health”. New Title Il, Articke amendment 23.

% paras 14, 16.

% The ITF’s Flags-of-Convenience policy at stakéhiaViking case illustrates how the balance of
economic power in an integrated European marketlmag-established. As put by the ETUC in its
letter attached to the ITF's written submissionr§sa2, 7, 8): “Although the case concerns theifipec
collective actions of the FSU and the ITF, it istoé greatest importance to acknowledge that their
actions are in no way unusual or exceptional. TBE Bnd the ITF have taken exactly the same type of



6. Ordre communautaire sociabrotects collective action by workers and
trade unions

102. The question before the European Court ieeptioin of workers and their
organisations engaged in transnational collectargdining and collective
action aiming to balance the economic power of eygrls due to their
transnational freedom of movement granted by tleafles. Without such a
balance, multinational enterprises make decisidttsowt having to take into
account the interests of their employees, inadetyiptotected only by
national labour laws, subject to the supremacyefTreaties.

103. Fundamental rights in the EU Charter offerGlogirt a legal foundation for a
response. But the Court has legal support apart the Charter in principles
which reflect the generalcquis communautaire sociaf regulation of
employment and industrial relations by the Treadied relevant secondary
legislation:ordre communautaire socialn brief:

I. labour is not a commodity like others (goodsyses, capital); this is
the foundational principle of the International balp Organisation of
which all EU Member States are members and havecgbied to the
ILO Declaration of Principles of 1998;

il the exercise of economic freedoms is conditi@mathe Community
objective of improvement of working conditions (i&té 136 EC);

iii. respect for the fundamental rights of workasshuman beings (the EU
Charter);

Iv. acknowledging the central role of social dialegand social
partnership at EU and national levels (endlesstgnaed by the
Commission and embodied in Articles 138-139 ECJ, an

V. adhering to the strict principle of equal treatmwithout regard to

nationality.

104. The Court may adopt an interpretative framé&vior European law based on
these principles adrdre communautaire social

collective industrial action as is taken on a raguhormal and systematic basis by organisations of
workers everywhere in the European Union. Collecihdustrial action is part of the ordinary conduct
of industrial relations involving the social pants@ngaged in collective bargaining... The restrigio
on employers’ activities inherent in collective irsdrial action by workers may — and with the coming
about of the internal market this may more freglydm the case — affect cross-border production and
transport activities of the employer. However, this also the case long before the economic
integration of the European single market... It carsssiously be contended that the 1957 Treaty is to
be interpreted, almost half a century later, tadpe a violent overthrow of the norms establisimed i
national industrial relations systems...”.



105. In the Directives on Posting of Workers, Segsiand Public Procureméfit,
the Community legislator states that requiring cbamge with collective
agreements does not violate the free movementgiomd of the Treaty. This
was inspired by the ECJ’s case law in the lineasies followingRush
Portuguesd®*

106. For the Court to hold that collective actiorathieve collective agreements
violated the free movement provisions would (i)eese its previous
jurisprudence, (ii) go against the repeated chaielse Community legislator
and not least, (iii) undermine fundamental rightsallective bargaining and
collective action laid down in Article 28 of the ECharter of Fundamental
Rights.

107. Arecent Opinion of Advocate General Bot iitates this solution. Advocate
General Bot state$”

“The question raised by the court making the refeeeonce again
calls on the Court to strike a balance betweerirdezlom to provide
services, on the one hand, and the overriding reoquénts of the
protection of workers and the prevention of sodiahping, on the
other”.

108. The issue iRUffertwas whether a public authority in Germany coulguree
a contractor from Poland to observe German lodééciove agreements.
Failure to comply led to heavy financial penaliesl ultimately cancellation
of the contract. The contractor complained that s incompatible with
Article 49 EC, as mandatory compliance meant tbhsytheir competitive
advantage and, consequently, it constituted andimpent to market acce$®

109. The large majority of Member States makingwsigbions considered this
restriction justified by the objective of workergpection and proportionate to
achievement of that objectiv&’ The Polish government disagre8dThe
Commission took the view that only universally apgile collective
agreements qualified under the Posting Directives public authority was
seeking to apply specifically local collective agmeents-°

190 gee footnote 45 above.

191 Rush Portuguesa Lda v. Office National d’ImmigratiBase C-113/89, [1990] ECR 1-1417.
102 Case C-346/06Rechtsanwalt Dr. Dirk Riiffert v. Land Niedersach€@pinion of Advocate
General Bot, 20 September 2007, paragraph 2.

193bid., paragraph 41.

19 bid., paragraph 47.

1%bid., paragraph 51.

1%bid., paragraphs 52-55.



110. Advocate General Bot cited the EC Directiviepmcurement which allow
public authorities to make compliance with colleetagreements a contract
performance condition — another indication of trer@hunity legislator’s
reconciliation of market freedoms with social regidn®’ The Advocate
General concluded that there was little doubt #hagstriction on the freedom
to provide services exist® But the public authority was not violating Article
49 because it sought to ensure the protection stepovorkers® This was an
appropriate means of preventing social dumping essures that local
workers and posted workers on the same site wiltdsted equally™°

111. The conclusion, as with the Services Direcliv¢hat public authorities
imposing severe sanctions for failure by contrasidice providers from
other Member States to comply with collective agreets are not violating
Article 49. Consistency demands that workers aadetiunions taking lawful
collective action to achieve the same result ase abt violating Article 49.

Solution 6

112. LavalandViking highlight the central role of the Court in formiirey
principles concerned with collective action by wenkand their organisations.
As with Rush Portuguesdhe ECJ inLaval andViking may establish
principles which will eventually be followed by ti@mmunity legislator.
Community law should address conclusively theahod “social dumping” to
Social Europe. The ECJ, consistently with the E@r, should recognise
the fundamental rights of workers and their orgatioss to take transnational
collective action to combat “social dumping”. Thesult would be a definitive
reaffirmation ofordre communautaire social

107

Ibid., paragraphs 58-60.

198bid., paragraph 102.

19bid., paragraph 118.

10bid., paragraph 119. Although it could facilitate fraevement if employers could obtain a
competitive advantage by hiring migrant workerdess favourable terms of employment, this is
clearly prohibited by Community law. To claim ttegiplying collective agreements to employees of
service providers from other countries operategstrict free movement faces the same principled
objection. It is sometimes argued that that thegugtices the jobs of migrant workers. This argument
tends to come not from workers but from servicevjglers/employers. Trade unions representing the
workers concerned, both in the host country andrtlggant workers, oppose undermining collective
standards. Migrant workers, who are subject tastirae cost of living in the host country, are not
prominent in litigating to demand they should ba&lpgass than provided in collective agreements.



